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IN TEE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA .

' )
UNITED STATES OF AMERICA AND THE)

)

B

PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,

Plaintiffs, .
CIVIL ACTION NO. 1:Cv-93-1482

V.

KEYSTONE SANITATION CO., INC.,

.
T Wor® Wor® W Y Vg’ W W oo o

Et al.’
Defendants.
: )
i CONSENT DECREE
I. BACRGROUND
1. The United States of America ("United States"),

on behalf of the Adminisfrator of the United States
Envirconmental Prcteétion.Agency ("EPA"), filed a complaint in
this matter pursuant to Sections 107 and ‘113 of the
Cdmprehensive Environmental Response; Compensation, and
Liability Act ("CERCLA"), 42 U.S:C. §§ 9607 and 9613, against
the Keystone Defendants, as defined in Section IV, and a number
of generator defendanté.' \

2. The United States in its original complaint

seeks, inter alia: (1) reimbursement of costs incurred by EPA

ED_006204_00005142-00005



and the Department of Sgstice for response actions at thé
Keystone Sanitation Landfill Superfund Site in Union Township,
Adams County, Pennsylvania, together with accrued interest; (2)
a declaration of the liability of the Keysgone Defendants,
pursuant to Section 113(g) of CERCLA, 42 U.S.C. § 9613(g), that
will-be binaing on'any'subsequeht'actions to recover fgrther
response costs; and (3) such other relief as the’Court finds
appropriate. -

3. On January 12, 1998, the Commoﬁwealth of
Pennsylvania, Department of Environmental Protection (the
“Statg”) filed a Motion to Intervene and a proposed Complaint
in Intervention in this matter, pursuant to Sections 107 and
113.of CERCLA, 42 U.S.C. §§ 9607 and 8613, and Sections 507 and

701 of the Pennsylvania Hazardous Sites Cleanup Act (“HSCa"),

35 P.S. §§ 6020.101 &t seg., and the Pennsylvania Declaratory
-Judgments Act. The éourt granted the State’s motion on March 6,
1998. The State in its Complaint in Inteérvention has ;lieged
the same claims as EPA has uhder CERCLA, and similar claims
under HSCA.

4. The Keystone Defendants filed answers,
affirmative defenses and counterclaims to the United States’
complaint, denying liability and challenging, inter alia, the

Record of Decision and Unilateral Administrative Order (as
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defined infra) issued by EPA in felationvto the Site.

5. Certain of the Original Génerator Defendants
also filed a third-party complaint under Section ll3(f) of
CERCLA, 42 U.S.C. § 9613(f), against a humber bf other persons,

seeking, inter alia, contribution toward any liability that

might be imébsed on the O:iginai éenerator Defehdanﬁs. Waste -
Management of.Pennsylvania, Inc. ("WMPA") was named as a third-
party defendant based on tw0'aliegations: (1) that WMPA is the
successor to the Keystone Defendants’” CERCLA liability at the
Site by virtue of WMPA’s purchase of certain assets of the
Keystgne Defendants; and (2) that WMPA transported waste to the
Sité. Certain of the third-party defendants, in turn, filed
fourth-party complaints under Section 113(f) of CERCLA, 42
U.S.C. § 9613(f), against a number of other persons, seeking
contribution toward any liability that might be imposed on
them. Waste Manageﬁent of Maryland, Inc. ("WMM") was ﬁamed as
a fourth party as an alleged sucéessqr to Haden Trash Removal,
Inc. and Gobrecht Trash‘Removal, Inc.

6. Certain-of the Original Generator Defendants
filed a motion for injunctive relief against certain of the
Keystone Defendants based on allegations that the Keystone
Defendants had transferred and would continue to transfer

Keystone Sanitation Company Inc. (“Keystone”) and personal
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assets to certain relativés and trusts. On August 12, 1994,
the Court approved a Stipulated Preliminary Injunction filed by
Keystone and the Original Generator Defendants pursuant to
which_Keystone was enjoined from transferrigg any of its assets
(with the exceptién of the payment of expenses incurred in the
ongoing cou?se pf_business)'pénaiﬁg an outcome of this action. -
On August 14, 1995, the Court entered a preliminary injunéfionu
against the Keystone Defendants and Related‘Keystone Parties,
temporarily enjoining them from transferring or otherwise
adversely affecting the value of certain assets in the
possession of the Keystone Defendants and Related Keystone
Parties pending.the outcome of this action. The August 14,
1885 Preliminéry Injunction has been modified by the Coqrt on

several occasions.

7. Pursuant to Section 105 of CERCLA, 42 U.S.C.
§ 5605, EPA placed £he Site on the National Priorities List,
set forth at 40 C.F.R. Part 300, Appendix.B, by publication in
the Federal Register on July 22, 1987, 52 Fed. Reg. 27620.

. 8. In response to EPA’s determination that a
release or a substantialrthreat of release existed at the Site,
EPA commenced in 1989 a Remedial Investigation and Feasibility
Study ("RI/FS") for the Site pursuant to 40 C.F.R. § 300.430.

9. Pursuant to Section 117 of CERCLA, 42 U.S.C.
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§ 9617, EPA published notice of the availability of the RI/FS
and of the proposed pian for remédial action on July 20,-1990,
in a major local newspaper of general circulation. EPA
provided an opportgnity for written and oral cémments from the
public on the_proposed.plan for remedial action, and a public
meeting was.held; which meeting'wéé recorded in a transcript.
10. The decision by EPA on the remedial action to be
implemented at the Site for Operable Unit One ("OUl") is
eﬁbodied in ; Record of Decision ("ROD"), executed on September
30, 19980, as to whicﬂ the Commonwealth of Pennsylvania has
given_its concurrence. The ROD includes a responsiveness
summary to the public comments. Notice of the final plaﬁ was
published in accordance with Section 117(b) of CERCLA.

11. EPA issued a CERCLA § 106 Unilateral

Administrative Order, EPA Docket No. III-91-56-DC, on June 28,
1991, as modified.qﬁ September 6, 1581, to the Keystone
Défendants and Original Generator Defendéhts for performénce of
the ROD ("the UAO"). The remedial design and the onsite
groundwater remedy selected pursuant to the ROD for OUl
initially were implémented by the Original Generator Defendants
pursuant to the UAO. The Keystone Defendants participated in
funding the remedial deéign of the groundwater and source

control remedies selected pursuant to the ROD for OU-1.
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12. On August 22, 1996, the Court held Waste
Management of Pennsylvania, Inc., liable as a successor under
CERCLA to Keystone Sanitation Co., Inc. The Court’s opinion,
héwéver, required Keystone Sanitation Co., Inc.’s assets to be
loocked to first to satisfy its portion of CERCLA liability.
Waste Managément moved the Court for an order authorizing an -
interloéutory appeal of the Court’s successor liability
opinion. The Court denied Waste Management’s request for an
interldcutory appeal. The litigation of the case did not reach
£inal judgment prior to entry of this Consent Decree.

13. On September 30, 1996, EPA issued a Unilateral
Administrative Order to Waste Management ("Waste Management
UAQ") to undertake the remedy selected in the 1990 Record of

Decision, and that Order remains in effect until entry of .this

Consent Decree. On November 21, 1996, WMPA advised EPA ﬁhét it
would not -comply wiﬁh the Waste Management UAQO because it had
sufficient cause not to comply with the Waste Management UAO on
the grounds that, inter alia, the Waste Management URO is
inconsistent with the Court’s successor liability opiﬁién. The
United States &isputes Waste Management’s contentions.

. ;4. On October 22, 1997, the United States and the
State lodge& with the Court a consent decree with three hundred

and seventy six Third and Fourth Party Defendants pursuant to

-6 -
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which the settling Third and Fourth Party Defendants agreed to
pay the United States $4.25 million in past and future response
costs at the Site..Upon‘eﬁtry of the eonsent decree, $3 million-
were to be placed into a Site Special Account, to be available
for_future response costs at the Site. The Court entered that
decree on éeptember 10, 1998.
15. On April 29, 1998, the Court granted the Unitéd
States leéve to a&d claims directly against.Waste Management to
enforce the Waste Management UAQO under CERCLA.Section 106}3),
and to seek penaltigs under CERCLA Section 106 (b) (1) and
punit;ve damagés under CERCLA Section 107 (c) (3). The Court
also permitted the Unitéd States and PADEP to add 'a claim under

CERCLA Section 107(a) (4) against the Keystone Defendants. On

the same date, howeveér, the Court denied the United States’

‘motién for leave to amend its Complaint to assert a direct
claim under Section.107(a) against Waste Management.

16. On June 23, 1998, the Uni%ed States lodged with
the Court a consent decree with the Original Generator
Defendants for performance of the response actions at the Site
relating to groundwater capturé, containmenf, and remediation,
including, but not limited t03 construction of a groundwater
treatment facility and a éystem of groundwater extraction and

monitoring wells, installation of filtration systems and
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monitoring for éelectea residences and monitoring of
groundwater, surface water and sediments, as set fo;th in that
Decree, to address groundwater contaminated above Groundwater

" Performance Standards both on-site and off-site. On June 25,
1995, EPA iséued the OUl ROD Amendment for Groundwater. The

' Court_gnteréd that consent decrée on September 10, 1999. .

17.  The Parties to this Decree have agreed that tke

Owner/Operators, as defined in Section IV,';giig, will perform
the portion of the remedial action at the Site relating to the
source of the contaﬁination. That remedy may consist of the
imper@eable synthetic landfill cap that EPA selected in the
Rémédial Design it approved for the Site in August 1597 and
reiated measures, or such other modifications or amendmenfs

thereto as EPA may select or approve, or it may consist of a

source control utilizing enhanced landfill gas extraction, or,
‘if that remedy failé, some other measures to address the source
of the contamination. The Parties to thé Decree have agfeed
that the Owner/Operatofs also will perform operation and
maintenance activities relating to the Source Control Work.

18. The Keystone Defendants and Related Keystone
Parties have limited ability to pay for the Source Control
Work. The Parties to this Consent Decree have.agieed that

certain of the assets of the Keystone Defendants and Related
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Keystone Parties will be used to.clean up the Adams Couﬁty
Landfill (aka ADSCO Landfill), another landfill operated by a
subsidiéry of the Keystone Defendants (and any alleged
successors thereto) pursuant to a separate settlement agreement
with PADEP. Thé Keystone Defendants aﬁd Related Keystone
Parties alsﬁ'wi;l make financial éontributions to Waste
Management, as set forth in separate settlement agreements
between those parties, and will érovide, among other things,
site access and access to information as required under this
Consent Decree.

19. 1In consideration of these obligations, and in
ordér to allow the value and income-generating potential of
certain remaining assets of the Keystone Defendants ané Related
Keystone Parties to be applied to help fund the Source Control
Work, the United St;tes agrees that, concurrent with entry of
this consent decreé.by the Court, and following receipt of
written notice from Waste Management_thaf'an enforceable
private settlement agreement exists, the United States will
move to withdraw with prejudice its complaint against the
Keystone Defendants and Related Keystone Parties under the
Federal Debt Collection Procedures Act, Civil Action No.
1:CV:97-1299. That motion will be subject to the Court’s entry

of this Consent Decree. The Parties also agree that,
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simultaneously with thetlbdging of this Consent Decree, the

Keystone Defendants and Related Keystone Parties will file a
motion regquesting the Court to dissolve the Stipulated
Preliminary Injunction dated August 12, 1994, the Court’s
Preliminary Injunction Order dated August 14, 1595, and all
subsequent'érders of the Courﬁ which modify the August 14, 1995
Preliminary Injunction Order, and Waste Management, the Uniteé
States and the State agree not to oppose that motion.

30. Based on the information presently available to
EPA, EPA believes that the Source Control Remedial Action will
be prgperly and promptly conducted by thé Owner/Operators if
conducted in accordance with the requirements of this Consent
Decree and its appendices.

| 21. Solely for the purpoées of Section 113(3j) of

CERCLA, the 0OUl ROD, as amended, and the Source Contrbl
Remedial Action té Se performed by the Owner/Operators, shall
constitute a response acﬁion taken or ofdered by the President.

22. The United States ana the State recognize, and
the Court.by_entering this Consent Decree finds, that this-
Consent Decree has been negotiated in good faith, and that
implementation of this'Conseqt Decree will expedite the cleanup
of the Site and will avoid prolonged and complicated litigation

between the Parties, and that this Consent Decree is fair,

_10..
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reasonable, and in the public interest.

23. In accordancé with the NCP and Section
121(£) (1) (F) of CERCLA, 42 U.S5.C. § 9621 (f) (1) (F), EPA has
notified the Commonwealth of Pennsylvania and the State of
Maryland of negotiétions with pofentially responsible parties
regarding tﬁé implementation of'tﬁe ;emedial design and _
remedial action for the Site, and provided them with an
opportunity to.parﬁicipate in su;h'negotiations and be a party
to this Conéent Decree. PADEP gas participated in the
negotiations and is é party to this Consent Decreé.

24. 1In accordance with Section 122(j) (1) of CERCILA,
42 U.S.C. § 9622(j) (1), EPA notified the U.S. Department of the

Interior and the National Oceanic and Atmospheric

Administration of EPA’s negotiations with potentially

responsible parties regarding the release of hazardqus
substances at the‘Site to invite those agencies to assess
whether such releases may have resulted in injury to the
natural resources under Federal trusﬁeeship and the Department
of the Interior agreed to participate in the negotiation of
this Consent Decree.

25. The defendants thathhéve entered into this
Consent Decree ("Owner/Operators") do not admit any liability

arising out of the transactions or occurrences alleged in the

._.11._
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Complaint or the Complaint in Intervention, or in Section I of
this Consent Decree, nor do they acknowledge that the release
or threafened release of hazardous substance(s) at or from the
Sité constituteﬁ an imminent or substantial eﬁdangerment to the
pﬁblic health or welfare or the environment.

ﬁOW, THEREFORE, it is héreby Ordered, Adjudged, and .

Decreed:

II. JURISDICTION

26. This Court has jurisdiction over the subject
matter of this action pﬁrsuant to 28 U.S.C. §§ 1331 and 1345,
and 42 U.S.C. §§ 9606, 9607, and 9613 (b) . This Court also has
personal jurisdiction over the Owner/Operators and the Related
Keystone Parties. Solely for the purposes of this Consent
Decree and the underly%ng complaints, Owner/Operators and the
Reiated Keystone Parties waive all objections and defensés that
they may have to jufisdictiOn of the Court or.to venue in this
District. Owner/Operators and the Related Keystone Parties
shall not challenge the terms of this Consent Decree or this
Court's jurisdiction to enter and enforce this Consent Decree.

III. PARTIES BOUND

27. This Consent Decree applies to and is binding
upon the United States, the State, and upon the

Owner/Operators, the Related Keystone Parties and their
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'suécessors and assigns. Any change in ownership or corporate
status of an Owner/Operator or Related Xeystone Party .
including, but not limited.to, any traﬁsfer of assets‘or real .
or personal property, shall in no way alter such
Owner/Operator’s or Related Keystone Parties’ responsibilities
under this bonsent Decree. - ‘ .
28. Owner/Operators shall provide a copy of this
Consent Decree to éach contractor hired to‘perform the Source
Control Remedial Action (as defined infra) required by this
Consent Decree and to each person representing any
Owner/Operator with respect to the Site or the Source Control
Reﬁédial Action, and shall condition all contracts entered into
hereunder upon performance bf the Source Control Remedial

Action in conformity with the terms of this Consent Decree.

Ownef/Operators or their contractﬁrs shall provide written
nctice of the Conseﬁt Decree to all subcontractors hired to
perfcrm any portion of the Source Control Remedial Action
réquired by this Consent Decree. ‘Owher/Operators shall
nonetheless be responsible for ensuring that their contractors
and subcontractors perform the.Source Control Remedial Action
contemplated herein in accor@ance with this Consent Decree.
.with regard to the activities undertaken pursuant to this

Consent Decree, each contractor and subcontractor shall be

- 13 -
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deemed to be in a contractual relationship with the
Owner/Operators within the meanihg of Section 107 (b) (3} of
CERCLA, 42 U.S.C. § 9607(b) (3).
Iv. DEFINITIONS

29. Unless otherwise expressly provided herein,
terms used in this Cénéeﬁt Decree.which are defined in CERCLA
or in regulations prﬁmulgated under CERCLA shall have the

~meaning assigned £o theﬁ in CERCLA or in such regulations.

Whenever terms ;isted below are used in this Consent Decree or
in the appendices attached hereto and incorporated hereunder,
the lelowing definitions shall apply:

a. . "CERCLA™ shall mean the Comprehensive
EnQironmental Response, Compensation, and Liability Act of

1980, as amended as of the date of this Consent Decree, 42

U.5.C. 8§ 9601 et segq.

b. "Coﬁsent Decree" shall mean this Decree and all
appendices attached hereto (listed in Section XXXI). In‘the
event of conflict between this Decree and any appendix, this:
Decree shall control.

c. “Contingént Remedy” shall mean the remedy,
exclusivé of Operation and Mgintenance, selected or approved by
EPA in its uhreviewable discfetion,’iﬁ a manner not

inconsistent with CERCLA and the NCP, to address the source of.

- 14 -
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contamination at the Site in the event that EPA determines that

the ELGE Remedy failed to meet and maintain all of the ELGE

Remedy Performance Standards. The Contingent Remedy may
include, but is not limited to, the Landfill Cap Remedy, the
contingent remedies identified in the ERAP, or any other
measures thét a@dress the source 6f éontamination at the Site
and protect hﬁmén health and the environment.

d. “Contingent Remedy Operation and Maintenance”
shall mean all activities required to maintain the
effectiveness of ﬁhe Contingent Remedy as required under the
Operation and Maintenance Plan abproved or developed by EPA
pursuant to this Consent Decree.

e. “Contingent Remedy Performance Standér&s” shall
mean those pefformance'standards selected or approved by EPA in
its unreviewable digcretion, in a manner not inconsisteﬁt with
CERCLA and the NCP,.to be attained by any Contingent Remedy.

£. “Day” shall mean a calehqar day unless expressly
stated to be a Working day. "Working day” shall mean a day
other than é Safurday, Sunday, or Federal holiday. 1In
computing any period of time under this Consent Decree, wheré
the. last day would fall on‘a Saturday, Sunday, or Federal

heliday, the period shall run until the close of business of

the next Working day.

- 15 -
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g. “Departmenf of the Interior” or “DOI” shall mean
the United States Department of the Interior and any successor
departments or successor égencies of the United States.

h. “Duly Authorized Representative” shall mean a
person set forth or designated in accordance with the
procedures set forth in 40 C.F.R. § 270.11(b).

i. “EPA” shall mean the United States}Environmengal
Protection Agency and any successor departments or agencies of
the United States.

i. “ELGE” shall mean enhanced landfill gas
extragtion.

k. “ELGE' Remedy” shall mean any remedy for source
control, exclusive.of Operation and Maintenance, selected or
approved by EPA that incorporates use of enhanced landfill gas
extraction (ELGE) to permanently treat volatile organic
compounds and other.hazardous substances at the source of
contamination in the Landfill. It shall»also include measures
related to erosion control and stormﬁater management at the
Site; reg;ading of the Landfill surface and surrounding areas;
institutional controls; excavation of wastes found outside the
fence around the Landfill pegimeter and its consolidation with
wastes within the Landfill; and all actions set forth in the

OU-1 ROD Amendment for Source Control. The ELGE Remedy shall

- 16 -
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also include any augmentation, expansion, iterative or

equivalent measures or technology, and optimization of. the ELGE

technology that EPA selects or reguires to demonstrate

compliance with or to meet the ELGE Remedy Performance

Standards. Those measures expressly may include significant

changes to the remedy in scope, -performance or cost, within the

» meaning of 40 C.F.R. §300.435(c)(2).

1. . “ELGE Remedy Operation and Maintenance” shall

mean all activities required to maintain the effectiveness of

the ELGE Remedy as required under the Operation and Maintenance

Plan approved or developed by EPA pursuant to this Consent

Decree.

m. “ELGE Remedy Performance Standards”

shall mean

those performance standards selected or approved by EPA in its

unreviewable discretion, in a manner not inconsistent with

CERCLA and the NCP, to be attained by the ELGE Remedy.

n. “Federal Future Response Costs” for purposes of

this Decree shall mean those costs incurred by the United

States in the event that the United States takes over the

Source Control Remedial Action as provided in Section XXIII, or

incurs response costs to obtain access or to implement

institutional controls (including, but not limited

to, the

amount of just compensation, pursuant to Section X), performs

- 17 -
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an Emergency Response related to Source Control Remedial Action
under Section XVI, or incurs costs in enforcing the Consent
Decree, including the costs incurred in cconnection with any
Diséute Resolution in which the United States prevails or the
Owner/Operators unilaterally withdraw their claim(s).

6. “Final Remedial-Aétion” shall mean all«those -
activities for the Source Control Remedial Action and the .
Groundwater Remedial Actipn.

P. “Groundwater Performance Standards” shall mean
the clean-up standards and other measures of achievement for
the GFoundwater Remedial Action, as set forth in the 0Ul ROD,
the” UAO, and OUl ROD Amendment for Groundwater, or as modified
by EPA.

q. “The Groundwater Remedial Action” shall.mean
those response actions required by the OUl ROD, the UAb,"ahd
the OUl RGD Amendmeﬁt for Groundwater pertaining to groundwater
capture, containment, and remediation, and protectioq of
drinking water wells, as well as any.response actions that the
Settling Generator Defendants are obligated to perform pursuant
to their Consént Deéree with the United States and PADEP in the
event it is entered, specifically including, but not limited
to, const?uction of a groundwater treatment plant to treat

groundwater extracted from the Site; construction of a system

- 18 -«
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of groundwater extraction and monitoring wells that capture and
contain-groundwater emanating from the Site that is .
contaminated in excess of.Groundwater-Performance Standards;
installation of filtration systems and monitoring for certain
residences; the capture zone analyses; monitoring of
groundwater; surface water and sediments set forth in the 0U1 .
ROD, the URO, and OUl ROD Amendment for groundwater; the .
hydrogeological evéluétion report; operation and maintenance of
the foregoing groundwater pump and treat systems and the
residential filtration systems; the bog turtlée survey and
measures to address potential impacts on‘bog turtles and/or
their habitat if bog turtles are found or identified during the
survey. The Groundwater Remedial Action includes Groundwater

Operation and Maintenance and excludes the Source Control Work

at the Site.
r. “HSCA” shall mean the Pennsylvania Hazardous

Sites Cleanup Act, 35 P.S. §§ 6020.101 et seq.

s. “*Interest” shall meah, except where otherwise
provided, interest at the rate specified for interest on
investments of the Hazardous Substance Superfund established
under-Subchaﬁter A of Chapter 98 of Title 26 of the U.S. Code,
compounded on October 1 cf each year, in accordance with 42

U.5.C. § 8607(a).

- 19 -

ED_006204_00005142-00023



t. “The Keystone Defendants” shall mean Keysﬁone
Sanitation Corporation, Inc., Kenneth Noel, and Anna Noel.

u. “"Landfill” shall mean that portion of the Site
at which material containing a hazardous substance under
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), has been
disposed. . - . | _ : .

V. “Laﬁdfill Ca@ Remedy” shall mean those responsé
actions, exclusive of Landfill Cap Operationiand Maintenance,
required to implement those portions of the OUl ROD relating to
construction of a synthetic impermeable cap and active gas
extra?tion system, stormwater management,  and related |
institutional controls, as further delineated in the final
Remédial Design already approved by EPA on Aqgust 22, 19%7.

EPA in its unreviewable discretion may amend or modify that

final Remedial Design in a manner not inconsistent with CERCLA

.or the NCP.

w. “Landfill Cap Remedy Opeqation and Maintenance”
shall mean operation and maintenance activities to méintain the
effec;;venesé of the Landfill Cap Remedy.

X. "Landfill Cap Remedy Performance Standards”
shall mean the performance’spandards for the impermeable cap
set forth at pages 46-47 of‘ghe 1380 OUl ROD, except that the

cap shall not consist of a 1 foot clay layer but rather shall
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consist of a synthetic layer as Set forth on page 46 of the 0OU1
ROD and as further delineated in the 1997 Remedial Design
approved by EPA. EPA in its unreviewable discretion may amend
or modify the Landfill Cap Remedy Pe?fo:mancé Standards in a
manner not inconsistent with CERCLA or‘the NCP in the event it
elects in ifs upreviewable discrefion to modify or amend the .
‘Landfill Cap ﬁemedy. .
y:j “Maﬁters Addressed 'in the Settlement” as that
terﬁ is used in CERCLA Section 113(f) (2), 42 U.S5.C. §
. 9612(f) (2), shall mean (é) all response actions taken or to be
taken_at the Site, including but not limited to response
actions to implement the OUl ROD, the.OUl ROD Amendment for
Groundwater, the OUl ROD Amendment for Source Control,.the
Groundwater Remedial Action, the Source Control Wgrk, and work
performed under Paraéraph 55 (Modification of the Landfill Cap
Remedy and Operatioﬁ and Maintenance), and/or 69 (Modification
of the ELGE Remedy and Operation and Maintenance) and under
Section VIII (Remedy Review) of this Decree; (b} all CERCLA
response costs incurred or to be incurfed by the United States,
the State, or any other person, including private parties, with
respect té the Site; (c) all.ﬁSCA response costs incurred or to
be incurred by the State or aﬁy other person, including private

parties, with respect to the Site; (d) federal, state and
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private party claims for Natural Resource Damages; and (e)
claims for civil penalties or treble damages under CERCLA -
Sections 106(b) or 107(c) (3), 42 U.S.C. §§ 9606 (b) or
8607 (c) (3). The Matters Addressed in this Settlement do not
include (1) those response costs, response actions, or federal
claims for ﬁatural Resource-Démagés as to which the United
States has reseffeanits rights under this Consént’Decree
{except for claims for failure to'comply with this Decree), in
the évent that the United States asserts rights against-
Owner/Operators coming within the scope of such reservations;
or (22 those response costs, response actions, or state claims
for Natural Resource Damages as to which the State has reéerved
its rights under this Consent Decree (except for failure to

comply with this Decree), in the event that the State asserts

rights against Owner/Operators coming within the scope- of such
reservations. |

2.  "Municipal Solid Wéste" spall mean all waste
materials generated by households, including single and multi-
family residences, and hotels and motels. The term also
includes waste materials generated by commercial,
institutional, and industrial sources, to the extent such
wastes are eésentially the s;he as waste normally generated by

households. Examples of Municipal Solid Waste include food and
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yard waste, paper, clothing, appliances, consumer produpt
packaging, disposable diapers, office supplies, cosmetics,
glass and metal food containers, elementary or secondary school -
science laboratory waste, and household hazardous waste. The
term does not include combustion ash generated by resource
recovery faéilit;es or municipal incinerators, or waste from -
manufaéturing or processing ‘(including pollufion control) -
operations not essentiélly the sqmé‘as'waste normally generated
by hodsehol&s. |

aa. “National Contingency Plan” or “NCP” shall‘mean
the National Oil and Hazardous Substances Pollution Contingency
Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C.
§ 9605, codified at 40 C.F.R. Part 300, as émended as of the
date of this Consent Decree.

bb. “Natural Resource Damages” shall mean damages,

including costs of Aamage assessment, recoverable under Section
107 of CERCLA, 42 U.S5.C. § 9607, and undé; Sections 301(14) and
702 (a) (4) of HSCA, 35 P.S. §§ 6020.301(4) and 6020.702(a) (4),
for injury to, destruction of, or loss of any and all natural
resources at the Site, as defiﬁed in Section 101 of CERCLA, 42
U.S.C. § 9601, within the trusteesh;p.of the United States
Department of the Interiorvané the PADEP.

cc. “0OUl1l Record of_Decision”-or *0OUl ROD” shall mean
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the EPA Record of Decision for the first Operable Unit (QU1)
and all attachments thereto, relating to the Keystone
Sanitation Landfill Superfund Site, which document is set forth
in Appendix A attached hereto, and which was signed on
September 30, 1990, by the Regional Administrator, EPA Region
III. | |

dd. ™“Original Generator Defendants” or “0GDs” shéli
mean C & J Clark America,'Inc.; Quebecor Printing Fairfield
Inc.; The Esab Group Inc.; Hanover Bronze and Aluminum Foundry,
Inc.; Kemper Industries, Inc.; R.H. Sheppard Co., Inc.; SKF USA
Inc.;_and the nglyte Group Incorporated.

ee. “OUl Record of Decision Amendment for Source
Contrel” or “0Ul ROD Amendment for Source Control” shall mean
the amendment to the OUl ROD (or comparable decision documepnt)
selecting, inter alia, response actions to address the séurce
of contamination at-the Site, including but neot limited to the
ELGE Remedy and/or the Contingent Remedy.

ff. ™“OUl Record of Decision Amendment for
Groundwater” or “OUl ROD Amendment for Grouﬁdwater” shall mean

the June 25, 1999, amendment to the OUl ROD (or comparable

decision document) selecting, inter alia, response actions
pertaining to the Groundwater Remedial Action.

gg. “Owner/Operators” shall mean the Keystone
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Defendants and Waste Management, as defined herein.

hh. «PADEP” shall mean the Pennsylvania éepartment
of Environmental Protectiﬁn, formerly.the Pennsylvania
Department of Environmental Resources, and any successor
departments or agencies of the State.

ii. "Paragraph" shall'mean a portion of this Consent
Decree identified by an arabic nuneral or an upper case letter.

jj. "Parties" shall mean the United States, the
State, the Owner/Operators, and the Related Keystoné Part;és.

kk. "“Plaintiffs” shall mean the United States of
America and the State.

1ll. “Project Manager” shall mean the
Owner/Operators’ Superyising Contractor.

mm. “Proposed Remedial Action Plan” or “PRAP” shall

hean'the Proposed Remedial Action Plan dated June 1, 2000, for
amendment of the soﬁrce control remedy.

nn. “RCRA” shall mean the Solid Waste Disposal Act,
as amended as of the date of this Consent Decree, 42 U.S.C. §§
6801 et sgg. (also known as the Resource Conservation and .
Recovery Act).

©o. “Related Key§tone Parties” shall mean Brian K.
Noel, Lisa A. Noel, Lori J. Slusser (nee Noel), Barf F. Noel,

Flatbush Golf Course, Inc., The Noel Family Trust, Bart F. Noel
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Separate Trust, Brian k. Noel Separate Trust, Lisa A. Noél
Separate Trust, Lori J. Noel Separate Trust and Mary Kelly,
Trustee of the Noei Family Trust and Separate Trusts.

Pp- ‘“Related personsb shall mean the
Owner/Operators’ officers, directors, and shareholders, to the
extent theif liability-arisés froh the liability, conduct or .
activities of the Owner/Operatérs'at-the Site. .

Qq. “Record of Decision” or “ROD” shall mean a
document in which EPA selects a remedy for an operable unit at
the Site, prepared pursuant to Section 117(b) of CERCLA, 42
U.5.C. § 9617(b) and 40 C.F.R. § 300.430(f).

i rr. “Section” shall mean a portion of this Consent
Deéree identified by a roman numeral.

ss. “Sewage Sludge” shall mean solid, semisolid, or

ligquid residue removed during the treatment of municipal'waste

water, domestic sewage, or other waste water at or by publicly

owned or federally owned treatment works.,

tt. “Site” shall mean the Keystone Sanitation
Landfill Superfund Sité, which consists of an inactive
privately owned landfill situated on an approximately 40-acre
tract of land. The Site is lpcated in Union Township, Adams
County,rPennsylvania,.southwest of Hanover, Pennsylvania, and

is approximately 800 feet north of the Pennsylvania-Maryland
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border, and depicted more particularly in Figure 1 of Appendix
A. Notwithstanding the Site Boundaries depicted in Appendix A,
the Site shall include the areal extent of contamination,
including but not limited to groundwater affected by the
release of hazardous substances from tge Keystone Sanitation
Company Lénafil;} and areas whefe'hazardous substances have
otherwise comé to be located, and all suitable areas in very-.
close proximity to the contamination that are necessary for the
implementation of the Final Remedial Actiocn, as provided in the
NCP.

uu. “Source Control Operatioﬁ and Maintenance” shall
mean all activities required to maintain the effectiveﬁess of

the Source Control Remedial Action as required under the

Operation and Maintenance Plan approved or developed by EPA,

after consgltation with PADEP, pursuant to this Consent Decree.

VV.. “Souﬁce Control Performance Standards" shall
mean, as applicable, the ELéE Remedy Performance Standards, the
Contingent Remedy Performance Standérds, and/or the Landfill
Cap Remedy Performance Standards.

wWw. “Source Control Remedial Action” shall mean any
remedial alternaﬁive, exclusive of Operation and Maintenance,
selected by EPA to address the §ource of contamination at the

Site, and may consist of the Landfill Cap Remedy; the ELGE
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Remedy; and/or the Continéent Remedy. The Source Control
Remedial Action shall not include the Groundwater Remedial
Action.

xx. "The Source Control Remedial Action Work Plan"
shall mean the document developed for implementation of the
Source Confrol Remedial Actidn by.the Owner/Operatdrs and any -
amendments thereto. ‘

yy. “The Source Control Remedial Design” shall mean
the remedial design of the Source Control Remedial Action and
any amendments thereto.

) zz. “Source Control Work” shall mean all activities
the Owner/Operators are required to perform under this Conseht
Decree, iﬁcluding Source Control Operation and Maintenancé,
except those rquired by Section XXVII (Retention of Records).
aaa. "State" shall mean the Commonwealth of
Pennsylvania,'Deparﬁment of Environmental Protection.

bbb. “State Future Response Costs” for purposes
of this Decree shall mean those costs, including direct and
indirect costs, incurred by the State in the event that the
United States takes over the Source Control Remedial Action as
provided in Section XXIII, P@ragraph 177, or PADEP takes over.

Source Control Operation and Maintenance, including costs

incurred by the State pursuant to CERCLA 104(c) (3), those
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response costs incurred by the States to cbtain access pursuant
to Section X, those costs incurred by the State in an Emefgency
Response related to Source Control Remedial Action under
Section XVI or those costs incurred by thé State in enforcing
the Consent Decree, including the costs incurred in connection
with any Digpute Resolution in which the State prevails or the.
" Owner/Operators unilaterally withdraw their claims. -
ccC. “State Past Bésponse Costs” for purposes of
this Decreelshall mean those direct and indirect costs that the
State incurred at orlin connection with the Site, through the
date gf entry of this Consent Decree, including but not limited

to émployee costs, attorney fees, contractor costs, sampling

costs, laboratory costs and oversight costs, as defined in

section 103 of HSCA, 35 P.S. § 6020.103.

ddd. | The “UA0” shall mean the CERCLA § 106
Unilateral Administrative Order issued to the Keystone
Defendants and others by EPA Region III, EPA Docket No. III-91-
56-DC, issued on June 28, 1991, as hodified on September 6,
1991. |

| eee. The Waste Management UAO” shall mean the
UAOQ issued to Waste Managemgnt in Sgﬁtember, 1996, by EPA
Region iII, ErA Docke£ No. III-96-93-DC.

f£f. “Unitedetates" shall mean the United
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States of America and any agencies or departments thereof.

ggg. “Waste Management” shall mean Waste
Management of Pennéylvania, Inc., Waste Management of Maryland,:
Inc;, and any successor thereto.

hhh. “Waste Material” shall mean (1) any
"hazardous gubstance" uhder Secti&n 101(14) of CERCLA, 42 ' -
U.S.C. § 9601(14); and (2) any “pollutant or contaminant” under
Section 101(33), 42 U.S.C.'S§ 9601 (33).
| V. GENERAL PROVISIONS

30. Objectives of the Partiés., The objectivés of
the ngties in entering into this Consent Decree are to protect
public health or welfare or the environment at the Site by the
design and implementation of response actions at the Site by
the Owner/Operators, to resolve all claims among the Part;es'to
this agreement as proéovided in this Consent Decree, and.ta avoid
additicnal protractéd litigation at the Site.-

31. Commitments by Owner/Operators and Related
Keystone Parties. Owner/Operato;s éhall finance and perform
the Source Control Remedial Action and Source Control Operétion
and Maintenance as set forth in this Consent Decree;
Owner/Operators shall alsoc finance and perform thg operation’
and maintenance activities relating to the source of the

contamination at the Site, regardless of what remedy EPA
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chooses to control the source of contamination.
Cwner/Operators also shall reimburse the United Statég and the
State for Response Costs énd Natural'ﬁesource Damages as
provided in this Consent Decree. The Related Keystone Parties
also éhall contribute to funding the Source Contrel Work, as
set forth iﬁ a separate settlemenf agreement with Waste .
Management. -

32. Npﬁwithstanding the joint and several nature of
the Owner/Operators’ and Related Keystone Parties’ obligations
undef this Consent Dec}ee, the United States and the State
recogpize that the Ownef/Operators and Related Keystone Parties
have agreed that the_obligations of Owner/Operators and Related
Keystone Parties to finance and perform the Source Control
Remedial Action and to pay Future Response Costs under this
Consent Decree will be allocated as set forth herein:

A. Wasﬁe Management shall finance and perform the
Source Control Work as set forth in this Consent Decree, as
well as any work-related provisions of the Decree, including
but not limited to obligations set forth in Sections VII-IX;
work-related reporting obligations (Section XI); EPA Approval
of Plans and Othér Submissions (Section XII); Assurance of
Ability to Complete the Sour;e Control Work (Section XIV);

Certification of Completion (Section XV); Emergency Response
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(Section XVI); Indemnification and Insurance ({XIX) (Section
XIX); Payment, Cost-Saving, and Reimbursement (Section XVIII);
and shall reimburse the Plaintiffs for Federal and State Future -
Response Costs, State Past Response Costs, and Federal and
State Natural Resource Damages (Section XVII).

é. The Ke?stone Defeﬁdants and Related Keystone .
Parties haﬁe limited ability to pay. Their assets are not
sufficient to provide for the full estimated costs of
implementation of the Source Control Work and the projected.
reséonse costs at the ADSCO iandfill. The Keystone Defendants
shall_make finanéial contributions to Waste Management for the
Source Control Work, on terms agreed to by those Parties, and
shéll provide access and.institutional controls (Section X):

provide information (Section XXVI); provide notice to

successors in title (Paragraph 34); execute any permits
.requiring the signaﬁure of landowners (Paragraph 35); retain
records (Section XXVII); and undertake any other obligations as
provided for in this Deciee. The Keystone 5efendants also
shall separately contribute to clean up of the ADSCO Landfill
thfough a settlement with PADEP. The Related Kevstone Parties
shall contribute to funding the Source Control Work and to
funding the cleanup of the ASSCO Landfill, as set forth in

settlements with Waste Management and. PADEP.
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c. The United States and the State will accept
full performance, as determined by EPA, éf the Source Control
Work and other work-related obligations as set forth in
Paragrapg 32.4A, and payment of Federal Future Response Costs,
State Future Response Costs, and Natural Resource Damages by
Waste Managément, as full performénce by the Owner/Operators at
the Site. Thé United States and the State agree that neither
will seek the performance of the work-related obligations or
payments in the foregoing séntence from the Keystone Defendants
unless EPA deterﬁines that there is a failure to adequately.
perfo%m such work-related obligations and/or meet such payment
obligations under this Consent Decree and such failure °
continues fof a period of 30 days following written notice of
such failure to all.OWner/Operators (except that such period
may be reduced in the event that EPA determines that an
emergency exists). ~In the event of a failure by or on behalf
of Waste Management to timely cure or correct any non-
performance, Plaintiffs may elect toAforward a written request'
to the Keystone Defendants directing that Qithin ten (10) days
of receipt the Keystone Defendantg commence or resume
performance of the Source Con?rol Work and make any payments
owed by Waste Management.' EPA'S determination to seek

performance from the Keystone Defendants under this Paragraph
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is not subject to any réview or challenge, judicial or
otherwise, by any Owner/Operator through the Dispute Resolution
procedures in Section XXI of this Decree, or in any other
manner. This Paragraph does not apply to the requirements of
Section X (Access and Institutional Controls), and Section
XXVII (Retention of Records). - | -
D. In the event of the insolvéncy or other failure

of any one or more.of the Keystone Defendants té satisfy their
obligations under this Decree, Waste Management shali complete
the Source Control Work and meet all other requirements in this
Consent Decree. 1In the event that any of the Owner/Operators
files for bankruptcy or is placed involuntarily in bankruptcy
proceedings, such Owner/Operator shall notify the United States
-within.ten days Qf such filing.

| 33."gomoliance With Applicable Law. All activities

undertaken by Owner/Operators pursuant to this Consent Decree

shall be performed in accordance with thg requirements of all
applicable federal and state laws and regulations.
Owner/Operators must also comply with ali applicable or
relevant and appropriate requirements of all Federal and state
ehvironmental laws that pertain to the Source Control Remedial
Action as set forth in the OJl ROD and the OUl ROD Amendment

for Source Control. The activities conducted pursuant to this
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Consent Decree, if approved by EPA, shall be considered to be
consistent with the NCP.

34. Notice to Successors—-in-Title

a.. With respect to'ény property owned or controlled .
by the Owner/Operators that is located within the Site, within
30 days aftér the entry of this-Cénsent Decree, the .
Owner/Operators shall.submit to EPA for review and approval a
notice to be filed with the Reco;der'stffice (or Registry of
Deeds or otger appropriate office), Adams County, Commonwealth
of Pennsylvania, which shall provide notice to all successdrs—
in-title that the property is part of the Site, that EPA
selected a remedy for the Site in 1990, that the remedy

selection was subsequently amended, and that potentially

responsible parties have entered into a Consent Decree

reduiring implementation of the remedy as amended.  Such
notice (s) shalllidgﬁtify the United States District Court in
which the Consent Decree was filed, the_name and civil action
number of this case, and the date the Consent Decree was
entered by the Court. The Owner/Operators (or the Related
Keystone Parties if such party owns or controls such property)
shall record the notice(s) w;thin 1Q.days of EPA's approval of
the notice(s). The Owner/Opegétors (or the Related Keystone

Parties if such party owns or controls such property) shall
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provide EPA with a certified copy of the recorded notice(s)
within 10 days of recording such notice(s).

b. At least 30 days prior to the conveyance of any
ihtérest in property located within the Site including, but not
_limited to, fee interests, leasehold-iqterests, and mortgage
interests, ﬁhe Owner/Operators pr.Related Keystone Parties
conveying the inﬁerest shall give the grantee-writtén notice of
(i) this Consent Decree, (ii) any iﬁstrument by which an
interest in real property has béen conveyed that confers a
right of access to the Site (hereinafter referred to as "access
easemgnts") pursuant to Section X (Access and Iﬁstifutional
Controls), and (iii) any instrument by which an interest in
real property has been conveyed thét confers a right to enfofce

restrictions on the use of such property (hereinafter referred

to as “restrictive easements”) pursuant to Section X (Access

and Institutional.céntrols). At least 30 days prior to such
conveyance, the Owner/Operators or Related Keystone Parties
conveying the interest shall also give’written notice to EPA
and the State of the proposed conveyance, including the name
and address of the grantee, and thé date on which notiée of the
Consent Decree, access easements, and/or restrictive easements

was given to the grantee.

¢. In the event of any such conveyance, the
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obligations of the Owner/Operators (or such Related Keystone
Party if making the conveyance) under this Consent Debree,
including, but not limited to, its obiigation to provide or
secure access and institutional controls, as well as to abide
by such institutional controls, pursuant to Section X (Access
and Institﬁtional Controls) of this Consent Decfee, shall -
continue to be met byvthe aner/Operators. In no event shall
the conveyance release or otherwise affect the obligation of
the Owner/Operators or such Related Keystone Party if makipg
the conveyance to comply with all provisions of_this Consent
Decree, absent the prior.written consent of EPA. If the United
States approves, the grantee may perform some or all of the
Work under this Consen; Decree.

35; Permits. As provided in Section 121 (e} of
CERCLA and Section-300.400(e) of the NCP, no permit shall be
required for any poftion of the Source Control Work conducted
entirely on-Site (i.e., witﬁin the areal extent of
ccﬁtamiﬁation or in very close éroximity to thé contamination
and'necessary for implementation-of the Source Control Work).
Where any portion of the Source.Control Work that is not on-
Site requires a federél?or state permit or approval,
Owner/Operators shall submit'timely and complete applications

and take all other actions necessary to obtain all such permits
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provisions oi Section XX (Force Majeure) cf this Consent Decres
for any delzy in the performance of the Source Control Work
resulting from a failure to obtzin, or a delay in obtaining,
&ny permit'requirea ﬁof the Sourcé Control Work, provided they.
have submitted the necessary applications and completed all
actions required to obtain the permit.

37. This Consent Decree is not, and shall not be
construed to be, & permit issued pursuant to any federal, state
or lo;al statute, regulation, or ordinance.

.VI. OBLIGATION OF COWNER/OPERATORS TO PERFORM SOURCE
CONTROL WORK AT THE SITE

38. The UAO and the Waste Management UAO shall
remain in effect until this Consent Decree is entered, at which
time the UAO and the Waste Mznagement UAO ;hall terminate as to
the Owner/Operatofs. -The Owner/Operators are obligated uﬁder
this Consent Decree to finance and perform the Source Control
Work (including Source Control Operation and Maintenance) at
the éite as provided in this Decree.

39. EPA is in the process of evaluating the
selection of ELGE at the Sité.'.EPA has published a Proposed
Remedizl ActioniPlan for public commen:t that summarizes an ELGE
Remedy. If at any time prior to issuance of an OUl ROD
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Amendment for Source Control, EPA determines that ELGE is not a
feasible remedial alternative, EPA will pfovide_written notice
to thé Owner/Operators to proceed with the Landfill Cap Remedy.
40. EPA fully reserves its right to review and
evalﬁate public comment concerning_theiproposed remedial
alternative; and to make its reme&y selection in light of such-
comments and ﬁhe administrative reqord, ih é manner not
inconsistent with the NCP. E?A’s remedy selection process is
not subject to judicial review or to any other challehge’by the
' Owner/Operators. |
41. If, after revieﬁ of public comment, EPA, in its
unreviewable diécretion, does ndt select ELGE as a remedial
alternative at the Site, the Owner/Operators shall implement

the Landfill Cap Remedy and Landfill Cap Remedy Operation and

Maintenance.

42. Aftér review of public comment, EPA may select
the ELGE Remedy as a remedial alternativeAfor source control at
the Site. 1In that case, EPA's deterﬁination will be finalized
in an OUl ROD Amendment for Source Control or comparable
document. EPA reserves all its rights and authorities to
select response actions at th? Site as it determines
apprépriate to protect human 5ealth and the environment. The

Owner/Operators shall not have the right to challenge or seek
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judicial review of EPA’'s femedy selection.

43. If EPA selects the ELGE Remedy at the Sit€, the
Owner/Operators shall perform the ELGE Remedy and the ELGE
Remédy Operation and Maintenance as required by this Consent
Decree. |

44.} If, after anm Qppoftunity for PADEP to réview and‘
comment, EPA determines that the ELGE Remedy and/or ELGE Remedy
Operation and Maintenance has failed or will fail to meet and

.maintain the ELGE Remedy Performance Standards, EPA may issue a
determination of remedy failure. Such determination shall be
in writing. The Owner/Operators may seek review of EPA's
determination that the ELGE Remedy and/or the ELGE Remedy
Operation and Maintenance has.failed or will fail to meet and

maintain the ELGE,Remedy Performance Standards, through the

dispute resolution provisions of Section XXI. If EPA prevails
in Dispute Resolutién, or if there is no dispute, concerning
EPA’s determination, EPA will select a.Contingent Remedy in a
manner not inconsistent with CERCLA énd the NCP. EPA will
advise the Owner/Operators in writing of the Contingent Remedy
it selects no earlier than 60 days after (1) issuance of EPA's
written determination oflELGE Remedy failure; or (2) EPA
prevailing on a dispute concerning its determination of ELGE

Remedy failure, whichever is later.
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45. EPA proposed certain Contingént Remedies in the
Proposed Remedial Action Plan, and intends to include them in
the QU1 RCOD Amendment for Source Contrel, subject to a review
of public comment and consultation with PADEP. Waste
Management sball have the right to recommend to EPA which of
the potentiél contingent remedieé.in the OU-1 ROD Amendment for
Source Control should be seleé;ed( and/or to propose to EPA a.
contingent reﬁedy other than in the OUl ROD Amendment for
Source Contgol, based on new data, technology, field conditions
or other coﬁsideratigns, no later than 30 days from receipt of
EPA’s_written determination of remedy failure or upon EPA
prevailing on a dispute concerning its determination of ELGE

Remedy failure, whichever is later. EPA shall have the right

to reject,'modify, select, or take any other actions concerhing
the contingent remedies recommended or proposed by Waste
Management, and EPA;s decision or actiéns concerning. any such
recommendation or propesal shall not be 'subject to judicial
review. |

46. EPA’'s selection of a Contingent Remedy shall not
be subject to judicial review, through the dispute resolution
procedures of Section XXI or otheiw@ée. The Owner/Operators
shall implement the Contingent Remedy and Contingent Remedy

Operation and Maintenance that EPA selects.
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47. 1If EPA selects the Landfill Cap Remedy or the
Contingent Remedy at the Site, EPA will share the cost of the
Landfill Cap Remedy or the Contingent Remedy to the extent
fbrﬁh in Section XVIII below. The Owner/Operators’ agreement
to forego judicial review and dispute resolution concerning
remedy sgléction issueé is part'of the consideration for EPA’s.
cost-sharing. .

>48f Nothing ip‘this Consent Decree shall be
interpieted or cogstrued as a commitment or requirement that
the United States obligate or pay funds in contravention of the
Anti~peficiency Act, 31 U.5.C. § 1341, or any other applicable

provision of law.

VII. PERFORMANCE OF THE SOURCE CONTROL WORK BY THE

OWNER/OPERATORS

A. Selection of Contractprs.

49. Sﬁoervisina Contractor.

(i) All aspects o% the work to be
performed by Owner/Operators pursuant to Sections VII
(Performance of the Work by Ownér/Operators), VIII (Remedy
Review), IX (Quality Assurance, Sampling, and Data Analysis),
and XVI (Eﬁergency Respons;) of this Consent Decree shall be
under the direction and supervision of'the Supervising
Contrgcfor, the seléction of which shall be subject to
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acceptance or disapproval by EPA after & reasonable opportunity
for review and comment by the State. Within ten (10) aays
after entry of the Consenthecree, the'Owner/Operators’ receipt
of EPA’s written notification to proceed with the Landfill Cap
Remedy, or issuance of the OUl‘ROD_Source Control Amendment,
whichever ié later, Defendants shéll notify EPA and the Stéte .
in writing of the name, title, and qualifications of any ‘
contractér prOposea to be the Supervising Contractor. EPA will
issue a notice of disapproval or acceptance of the selection of
such Supervising Contractor. If at any time thereafter,
Owner/Operators propose to change a Supervisihg Contractor,
‘Owﬁér/Operators shall give such notice to EPA and the State and

must obtain a notice of acceptance of such change from EPB,

after a reasonable opportunity for review and comment by the

State, before the new Supervising Contractor performs, directs,
or supervises any.Wérk under this Consent Decree.

(ii) If EPA disapproves the selection of a
proposed Supervising Contractor, EPA will notify
Owﬁer/Operators in writing. Owner/Operators shall submit to
EPA and the State a list of at least three éontractors,
including the gqualifications of each contractor, that would be
acceptable to them within_thirty (30) days of receipt of EPA's

notice. EPA will provide written notice of the names of any
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contractor(s) whose seiection it would accept. Owner/Opefators
may select any contractor from that list and shall notify EPA
and the State of the name of the contractor selected within
twenty-one (21) days of EPA's written notice.

(iii) If EPA fails to provide written
notice of its acceptanée or disapbroval as provided in this .
Paragfaph.and this failure prevents the Owner/Operators from
meeting one or more deadlines ih a plan approved by the EPA

pursuant to this Consent Decree, Owner/Operators may seek

~relief under the provisions of Section XX (Force Majeure) of

this gonsent Decree.
i 50. Other Contractors and Subcontractors.

(i) The Owner/Operators shall submit to
EPA and the State for acceptance by EPA the names and

qualifications of any additional contractors and subcontractors

they propose to use to satisfy any requirement of this Consent

Decree before such contractor or subcontractor performs ény
Work. If EPA does not respond with a notice'accepting or
disapproving the proposal for additional contractors and
subcontractors within fourtéen {(14) days of receipt by EPA of
Owher/Operatofs' selections, the proposal for additional
contractors and subcontractogs.shall be deemed accepted. 1In

the event EPA disapproves any proposed contractor or
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subcontractor, Owner/Operators shall submi; to EPA and the
State a list of at least three contractofs or subcontractors,
including the qualifications of each, that would be acceptable
to them within ten (10) days of receipt of EPA's notice. EPA
will provide written notice of the names of any contrac;or(s)
or_subcontracto:(s) whose selectién it would accept. -
Owner/Operatofs may select any contractor or subcontractor from
that list and shall notify EPA and the State of the name of the
contractor or subcontractor selected within five (5) days of
EPA's written notice.

B. Remedial Action in the Event the Landfill Cap Remedy -
Is Selected. |

51. Within 30 days after entry of the Consent

Decree or the Owner/Operators receive written notice from EPA

to proceed with the Landfill Cap Remedy, whichever is later,
Owner/Opérators shail submit teo EPA and the State a work plan
for the performance of the Landfill Cap Remedy at the Site
("Remedial Action Work Plan"’. The Remedial Action Work Plan
shall be developed consistent with the 1997 Remedial Design to
be provided by EPA to Owner/Operators. The Remedial Action
Work Plaq shall provide for construction and implementation of
the Landfill Cap Reﬁedy, as sét forth in the design plans and

specifications in the 1997 Remedial Design. In the Work Plan,
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the Owner/Operators may'sﬁbmit proposals for minor technical
modifications of the Remedial Design, provided that such.
changes are not significant and do not fundamentally alter the
Remedial Design. Permissible technical changes are expected to
include, among other things, modifications to cap grading,
drainage aﬁd surface water maﬁageﬁeht features, and condensate-
mgnagement. EPA’s review of such proposals shall not be
subject to the dispute resolution procedures of this Decree or
to judicial review. Upon its appfoval by EPA, the Remedial
Action Work Plan shall be enforceable under this Consent
Decree. At the same time as they submit the Remedial Action
Work Plan, Owner/Operators shall submit to EPA and the State a
Health and Safety Plan (HASP) for field activities required by

the Remedial Action Work Plan which conforms to the applicable

Occupational Safety and Health Administraticon and EPA
requiremeﬁts including, but not limited to, 29 C.F.R.
§ 1910.120.

52. The Remedial Action Work Plan shall include the

following:

1. the schedule for completion of the Remedial
Action;

2. schedule for developing and submitting
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other required Remedial Action plans;
methodology for implementation of the
Construction Quality Assurance Plan
("CQAP") (the CQAP, which shall detail the
approach.to guality assurance during
construction'activities at the Site, shalL'
specify a quality assurancé.official {("QA

Official"), independent of the Construction

Contractor, to conduct a quality assurance

program during the construction phase of
the project:;

methods for satisfying permitting
requirements;

methodology for implementation of the‘
Operation and Maintenance Plan;
methodology for implementation of the
Remedial Action Contingency Plan;
tentative formuiation of the Remedial
Action team (incldding, but not limited to,
the Supervising Contractor):
construcgion qgaiity contrdl plan (by
constructor); and

methodology for decontamination of
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equipment and the disposal of contaminated
material.

53. Upon approval of the Remedial Action Work Plan
by EPA, after a reasonable opportunity for review and comment
by the State,. Ownér/Operators shall implement the activities
required uﬂder the Remedial Actioﬁ Work Plan. The : -
Owner/Operators shall submit to'EPA and the State all plans,
submittals, or other del;vérables required under the approved
Remedial Action Work Plan in accordance with the approved
schedule for review and approval pursuant to Section XII (EPA
Approval of Plans and Other Submissions). Unless otherwise
directed by EPA, Owner/Operators shall not commence physical
Remedial Action activities at the Site prior to approval of the
Remedial Action Work Blan.

54. The Owner/Operators shall continue to lmﬁlément
the Landfill Cap Reﬁedy and the Landfill Cap Remedy Operation
and Maintenance until the Landfill Cap Remedy Performance
Standards are achieved and for so long thereafter as is
otherwise required under this Consent Decree.

55. Modification of the Landfill Cap Remedy and
Operation and Maintenance:

a. If EPA determines that modification of the Work

is necessary to achieve and maintain the Landfill Cap Remedy
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Performance Standards or to carry out and maintain the
effectiveness of‘the Landfill'Cap Remedy set forth in the ROD,
EPA may (1) reguire that.such modifi;ation be incorporated into:
the Work Plan, Landfill Cap Remedy Operation and Maintenance
plan, and/or any other plan relating to such Work, and/or (2)
reguire th%t Owner/Operators subﬁit a plan for EPA approval
whicﬁ incorpora£e5~such modification to the Work and implement
such approvéd'plaﬁ.' P#ovided, however, that a modification may
be required puréuant to this Paragraph only to the extent:that
it is consistent with the scope of the Landfill Cap Remedy
selected in the OUl ROD.

b. For the purposes of these Paragraphs pertaining
to Modification of thg Landfill Cap Remedy and Landfill Cap
Remedy Operation and Maintenance, the "scope of the remedy

'selected in the ROD" means:

L J tasks employing a technology or combination of
technologies discussed on page 46-47 [Selected Remedy] of
the ROD relating to the Landfill Cap Remedy to achieve
and maintain the objectives described in the ROD. The
technologies discussed on page 46-47 of the ROD relating
to the Landfill Cap Remedy include a cap meeting, at a
minimum, the following requirements: (1) a one foot clay
layer or a 30 ml synthetic liner; (2) a maximum
permeability of 1077 cm/sec; (3) a drainage layer over the

: cap; (4) a 2 foot soil layer over the drainage layer; (5)
‘minimum surface slope of 3%; (6) Maximum slope of 15%;
(7) minimization of soil erosion and sedimentation; (8)
stormwater management based upon a 24 hour 25 year storm
event; and (9) an active gas extraction system installed
between the existing landfill and the 1moermeable cap to
prevent the buildup of methane gas.
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® tasks associated with monitoring of Site
conditions and the effectiveness of the Landfill
Cap Remedy as described in more detail in the
ROD.

L implementation of institutional controls, as
defined herein.

c.. If'Oyner/Operators object to any modification
~determined Sy EPA to-Ee necessary'pursuant to fhis Parégraph,_-
they may seek dispute resolution pursuant to Section XXI ‘

{Dispute Resolutioﬁ), Paragraph iSS (record.review). The
Remedial Action Work Plan, Landfill Cap Remedy Operation and
Maintenance plan, énd/or related work plans shall be modified
in accordance with final resolution of the dispute.

d. Owner/Operators shall implement any Qork
reéuired by any modifications incorporated in the Remedial

Action Work Plan, Landfill Cap Remedy Operation and Maintenance

plan, and/or in work plans developed in accordance with this
.Paragraph. |

e. Nothing in this Paragraph shall be coﬁstfued to
limit EPA's authority to require performance of further
response actions to achieve Source Control Performance
Standards as otherwise provided in this Consent Decree.

56. Owner/Operators acknowledge and agree that
nothing in this Conéent Decrée or the Remedial Design or

Remedial Action Work Plans constitutes a warranty or
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representation of any kind by Plaintiff{s] that compliance with
the work requirements set forth in the Work Plans will achieve

the Source Control Performance Standards.

C. Remedial Desicn{Remedia; Action in the Event that EPA
Issues a ROD Amendment Selecting the ELGE Remedy.

.57. In the event the ﬁPA issues the Oﬁl ROD Source -
Control Amendﬁent seiécting the ELGE Remedy, within 30 days .
after entry of the Consent Decree or EPA issuance of the QU1
ROD Source Control Amendment for the ELGE Remedy, whichever is
later, Owner/Operators shall submit to EPA and the State a
work plan for the design of the Remedial Action for the ELGE
Remedy at the Site ("ELGE Remedial Design Work Plan" or "ELGE

RD Work Plan™). The ELGE RD Work Plan shall be prepared by the

individual (s) and/or entity(ies) responsible for completion of

the ELGE Remedial Design, except to the extent such persons
have been disapprovéd by EPA. The ELGE Remedial Design Work
Plan shall provide for design of the remedy set forth in the
OUl ROD Amendment for Source Controi'and for échievement of the
ELGE Remedy Performance Standards and other requirements set
forth in the QU1 ROD, the UAO and this Consent Decrée except
for the Groundwater Remedial ﬁctién. Upon its approval by EPA,
the ELGE Remedial Design Work Plan shall be incorporated into

and become enforceable under. this Consent Decree. The

- 51 -

ED_006204_00005142-00055



Ownér/Operators shall aléo submit to EPA and the State, at the
time the ELGE Remedial Design Work Plan is submitted, a Health
and Safety Plan for Pre-design, Phase I Design, and Final
Design field activities which.conforms to the applicable
Occupational Safety and Hgalth Administration and EPA
requiremengs including, but'ﬁot‘limited to, 29 C.F.R.
§ 1810.120.

58. The ELGE Remedial Design Work Plan shall include
plans,'schedules, and methodologies for implementation of all.

remedial design and pre-~design tasks and shall include, at a

minimum:
) a. a Site Management Plan;
b. a Sampling and Analysis Plan, containing:
i. a Field Sampling Plan; and

i1i. a Quality Assurance Project Plan (QAPP);

c. a-Rémedial Design Contingency Plan;

d. plans and.schedules for the preparation, and
submission of the Phése I Design Report and
implementation of the Phase I Design{(as detailed
hereinafter)

58. Upon EPA’s agproval of the ELGE Remedial Design

Work Plan as provided in Section XII (EPA Approval of Plans and

Other Submissions), the Owner/Operators shall proceed with the
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Phase I Design pursuant to the terms and conditions of the ELGE

Remedial Design Work Plan.

60. Phase I shall include, but not be limited to,

the active methane gas extraction system and that portion of

the ELGE Remedy to be implemented in and around that area of

the Site designated as Kl. The.Phase I Design Report shall -

include the following:

a.. The results of all Pre-design field activities;

b. a Basis of Design/Design Criteria Report,
including:
. i. project description;
) ii. design requifements and provisions;
iii. process flow diagrams:
iv. operation, mainten;nce, and monitorind
reguirements;
V.. justification of design assumptions:;
vi. a project delivery s?rategy;
vii. remedial action permits plan for off-site
permits;
viii. preliminary easement/access requirements;
and |
ix. a value éngineering screen/study results
c. Drawings and.Spécifications for the Phase I
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Design, including:

i. outline of general specifications:;

ii. preliminary schematics and drawings:

iii. chemical and geotechnical data (including
data from pre-design activities):;

d. a Construction Quélity Assurance Plan ("CQAP") -
(the CQAP, which shall detail the approach to
guality assurance during construction activities
at the Site, shall specify a quality assurance
official ("QA Official”), independent of the
Construction Contractor, to conduct a gquality

assurance program during the construction phase

of the project):;

e. A Phase I Remedial Action waste management plan;
f. A Phése I Remedial Action decogtaminatioh‘blan;
"g. A Preliminary Operation and Maintenance Plan;
and
h. A Phase I Remedial Aétién schedule.

61. Within thirty (30) days of EPA’s approval of the
Phase I Design Report, the Owner/Opérators shall address EPA’s
comments regarding the Phaée\I Design Report and sﬁall then
initiate constrﬁction and opération of Phase I pursuant to the

terms and conditions of the approved schedule. -
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62. ‘Upon completion of the Phase I constru;tion, the
Cwner/Operators shall operate and monitor the system‘in
accordance with the proﬁi%ions of the approved Phase I Desi@n
report.

63. The Final Design shall include the design of the

’ELéﬁ Remedy for the remaining afe;s of the Landfill. 1In
accordance with the approved schedule, the Owner/Operators
shall submit to EPA, for its review and approval, the Final
Design Report, thch shall recognize that a phased approapﬁ to
the implementation of the Final Design may be necessary, and

shall_ include the following:

a. Results of the operation of Phase I;

‘b. A Final Basis of Design/Design Criteria Report;

c. Final drawings and specifications;

d. A Final Construction Quality Assurance Plan
(CQAP) ;

e. A Final Remedial Action Sémpling and Analysis
Plan;

f. A Final Remedial Action Contingency Plan;

g. A Final Remediai Action HASP;

h. A Final Remedial Action waste management plan;

i. A schedule for submission of the final Operation

& Maintenance Plan;
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j. A Finai Remedial Acﬁion decontamination pian;

k. A final project delivery strategy:;

1. A Final Remedial Action Schedule.

64. Within thirty (30) days of EPA’s approval of the
Final Design.Report, the Owner/Operators shall address EPA’s
comments regarding the.Final Desién Report and shall then
initiate consﬁruction and operation pursuént to the appfoﬁed
schedule.

65. Upon approvai, approval with'conditions, or
modification by EPA, as provided in Section XII (EPA Approval
of Plans and Other Submissions), of all components of the Final
Design Report, the Final Design Report shall serve as the ELGE
Reﬁédial Action Work Plan and shall be enforceable under this
Consent Decree. The Owner/Operators shall‘implement the
activities required under the ELGE Remedial Action Work Plan in
accordance with the schedules and methodologies contained-
therein.

66. The Owner/Operators éhali submit all plans,
submittals; or other deliverables.required under the ELGE
Remedial Action Work Plan in accordance with the approved
schedule for review énd épprqyal pursuant to Section XII (EPA
Approval of Plans and Other Submissions); Unless otherwise

directed by EPA or required under the approved ELGE Remedial
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Design Work Plan, the Owner/Operators shal; nnot commence
.physical activities at tﬁe Site prior toithe date for
commencement set forth in the approved schedule in the ELGE
Remedial Action Work Plan.

67. Resident Engineer. Following EPA approval,
approval with conditions, or modification by EPA, as provided.'
iﬁ Section XIi (EPA Approval of Plans and Other Submissions),
of a2ll components of the Phase I Design Repsrt, and prior to
commencement of any on;Site Work under the Phase I Design
Report, the Final Design Report or the ELGE Remedial Action
Work Plan, the Owner/Operators shall submit to EPA the name and
quaiifications of a Resident Engiheer to be present at.the Site
during construction to ensure that the Work is performed in

accordance with the approved Phase I Design Report, the Final

Design Report and the ELGE Remedial Action Work Plan. The
Resident Engineer-shall be familiar with all aspects of the
Phase I Design Report and Final Design Report approved by EPA.
EPA retains the right to disapprove the use of any Resident
Engineez proposed by Owner/Operators. In the event EPA
disapproves the use of any proposed Resident Engineer,
Owner/Opérators shall submitvtb EPA and the State a list of at
least three replacements, including the qualifications of each,

who would be acceptable to them within five (5) days of recéipt
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of EPA's notice. EPA wili provide written notice of the names
of any replacements whose use it would accept. Owner/Operators
may select any replacement from the EPA notice and shall notify'
EPA and the State of the name of the replacement seléctgd
within three -(3) days of EPA's written notice. Owner/Operators
shall ensure that the Resident Eﬁgineer performs on-Site
inspections as necessary to ensure compliance with the approved
Phase I Design Report,_Final Design Report, and ELGE Remedial
Action Work Plan and that the results of such inspections are
promptly provided to Owner/Operators, EPA, and the State. The
Resident Engineer may act as the QA Official.

68. Owner/Operators shall continue to implement the
ELGE Remedial Action and the ELGE Remedy Operation and

Maintenance until the ELGE Remedy Performance Standards are

achieved and for so long thereafter as is otherwise reduired
under this Consent Decree,

69. Modification of the Work."

a. If EPA determines that modification of. the Work
is necessary to achieve and maintain the ELGE ﬁemedy
Performance Standards>or to carry out and maintain the
effectiveness of the remedy set forth in the OUl ROD Amendment
‘for Source Control, EPA may (1) require that such modification

be incorporated into the ELGE Remedial Design Work Plan, ELGE
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Remedial Action Work Plan, ELGE Remedy Operation and
Maintenance plén, and/or any other plan relating to such Qork,
and/or (2) require that Owner/Operators submit a plan for EPA
approval which incorporates sﬁch modification to the work and
~.implement ;uch approved plan. Provided, however, that a
modification may be required puréuant to this Paragraph only to
the extent that it is consistent with the scope of the ELGE
Remedy seieqtéd in the OUl1 ROD Améhdment for Source Control.

b. For the purposes of these Paragraphs pertaining
to modification of the ELGE Rémedy and BLGE Remedy Operation
and Maintenance only, the "scope of the remedy selected in the
ELGﬁ Remedy” shall include all response actions, measures, and
technologies set forth in the definition of ELGE Remedy.

c. If Owner/Operators object to any modification
determined by EPA to be necessary pursuant to this Paragraph,
they may seek dispute resolution puréuant to Section XXI
~ (Dispute Resolution), Paragraph 155 (record review). The ELGE
Remedial Design Work Plan,  ELGE Remedial Action Wofk Plan, ELGE
Remedy Operation and Maintenance plan, and/or related work
plans shali be modified in accordancg with final resolution of
the di spute.

d. Owner/Operators_shall implement any work

required by any modifications -incorporated in the ELGE Remedial
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Design Work Plan, ELGE Remedial Action Work Plan, ELGE Remedy
Operation and Maintenance plan, and/or in work plans developed
in accordance with this Paragraph.

e. Nothing in this Paragraph shall be construed to.
limit EPA's authority to reguire performance of further
response actions to achieve Souice Control Performance
Standards as otherwise provided in thileonsent Decree.

70. Owner/Opexétors acknowledge and agree that
nothing in this Consent Decree or the ELGE Remedial Design or
ELGE Remedial Action Work Plahs.constitutes a warranty or
representation of any kind by Plaintiff[s] that compliance with
thé work requirements set forth in the Work Plans will achieve
the Source Control Performance Sténdards.

D. Remedial Desian/Remedial Attion in the Event- EPA-

Selects a Cpntinqent'Remedv:

71L. In the event EPA determines that the ELGE
Remedy, or portions thgreof, has failedtor will £fail to meet
and maintain some or all of the ELGE Remedy Performance
Standards, as provided in Section VI above, EPA will identify
in writing the Contingent Remedy that it has selected or
. approved in its unreviewable discretion.
72. 1f the Contingent Remedy that EPA selects or

approves previously was subject to public comment and selected

- 60 -

ED_006204_00005142-00064



as a potential contingent remedy in the OUl ROD Amendpent for
Socurce Cont;ol, EPA will identify the'Contingent Remédy
Design/Remedial Action déliverables'and the schedule by which
they must be provided to EPA at the time it notifies the
Owner/Operators to proceed with the Contingent Remedy:

| 73. If the Congihgént Remedy.was not selected as ar
potential contingept remedy in the OUl ROD Amendment for Source
Control and, pursuant to 40 C.F.R. § 300.435(c) (2) (ii),
requires another amendment to the OUl ROD and a.period for
public comment, EPA will amend the OUl RQD and provide public
comment. In that event, EPA will identify.the Confingent Remedy
Degign/Remedial Action deliverables and the schedule by which
they mﬁst be provided to EPA after the OUl ROD Amendment for
the Contingent Remedy is finalized.

74. UNothing in the fqregoing Paragraphs in any way
subjects EPA’s selection of the Contingent Remedy to judicial
review or creates any rights on the part of Waste Management'or
tﬁe Keystone Defendants, or their agents or representatives, to
challenge EPA’s remedy selection process or decision.

E. Off—Site Shiomént of‘Waste: Owner/Operatecrs shall,
prior to any off—Site?sh;pmeﬁt of Waste Material from the Site
to an out-of-state waste management facility, pfovide written

notification to the appropriate state environmental official in

- 61 -

ED_006204_00005142-00065



the receiving facility;s state and to the EPA Project
Coordinator of such shipment of Waste Material; However, this
notification requirement shall not apply to any off-Site
shipments when the total volume of all such shipments will not
exceed ten (10) cubic yards.

{a) 'The Owner/dpérators shall include in the -
written nqtification the following information, where
available:

1. the name and location of the facility to which

the Waste Material are to be shipped;

2. the type and quantity of the Waste Material to
be shipped;
3. the expected schedule for the shipment of the

Waste Material; and

4. the me;hod of transportation.

The Owner/Operators shall notify the state in which the planned
receiving facility is locateﬁ of major .changes in the shipment
plan, such as a decision to ship the Waste Material to another
facility within the same state, or to a facility in another
stéte.

: {(b) The identity of the receiving facility and
state will be determined by the Owner/Operators following the

award of the contract for Remedial Action construction. The
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Owner/Operators shall provide the infdrmapion required by
Paragraph [] as soon as practicable after.the award of the
contract but in no case less than seven (7) days before the
Waste Material is actually shipped.
VIII. B§§§22~Bé21§3

.iS.  Reriodic Review. .Ownér/OPerators shall conduct
such studies énd investigations as requesﬁed by EPA in order to
permit EPA to conduct reviews of whether the Source Control
Work is protective of human health and the environment, at
least every five (5) years as required by Section 121 (c) of
CERCLA and any applicable regulations. In addition, the

Ownér/Operators shall evaluate the efficiency of the Source

Control Work based upon periodic collection of data as set

forth in the 00Ul ROD and the 0QUl ROD Amendment for Source
Control, if any.

76. EPA Selection of Further Response Actions. If

EPA determines, at any time, that the Source Control Work is
not protective of human health and the eﬁvironment, EPA may
select further response actions for the Site in accordance with
’the requirements of CERCLA and the NCP.

N 77. Opportunitv To Comment. Owner/Operators and, if

required by Sections 113(k) (2) or 117 of CERCLA, the public

will be provided with an opportunity to comment on any further
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response actions proposéd'by EPA as a result of the review
conducted pursuant to Section 121(c) of CERCLA and to submit
written comments for the record during the comment pericd.

78. Ownexr/Overators' Obligation To Perform Further
Response Acpions. If EPA selects further response actions for
the Site, the Owner/Operators shéil undertake such further
response actions under this Consent Decree (1) to the exteﬁt
that the reopener conditions in Paragraph 169 or Paragraph 170
are satisfied; and (2) if such further response actions involve
the Source Control Work or otherwise address the source of the
contamination at the Site. Although the United States reserves
its.rights to use its enforcement authorities to seek to have
the Owner/Opgrators and other parties perform other work, the

Owner/Operators shall not be required under this Paragraph to

perfoim such further actions if they pertain to sediment or
surface water remediation, or if they are not related to the
Source Control Work or the source of contamination at the Site.
The Owner/Opefators may invoke the érocedures set forth in
Section XXI kDispute Resolution) to dispute (1) EPA’'s
determination that the reopener conditions of Paragraph 169 or
Paragraph 170 are satisfied; (2) EPA’ s determinétion that the
Source Control Work is not protective of human health and the

envirqnment; {3) EPA’'s selection of the further response
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actions; or (4) whether or not such further response actions
are related to the Source Contreol Work or to the source 5f the
contamination at the Site. Disputes pertaining to whether the
Source Control Work is protesﬁive or to EPA’s selection of
further response actions shall be resolved pursuant to Section
XXI (Dispute Resolutién), Paragrééh 155 (record review). .
79. Submissions of Plans. If Owner/Operators are
required to perform the further résponse actions pursuant to
the fbregoing Paragraph, they shall submit a plan for such Wofk
to EPA-for_approval in accordance with the procedures set forth
in Seétion VII (Performance of the Source Control Remedial
Action by Owner/Operators) and with Section XII (EPA Approval

of Plans and Other Submissions) and shall implement the plan

approved by EPA in accordance with the provisions of this

. Consent Decree.

IX. OQUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

80. While conducting all sample collection and
analysis activities required by this Consent Decree, the

Owner/Operators shall implement quality assurance, guality

- control, and chain of custody procedures in accordance with

"EPA Requirements for Quality Assurance Project Plans for
Environmental Data Operation,” (US EPA Quality Assurance

Management Staff: August 1994) (EPA QA/R-5); EPA NEIC Policies
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aﬁd Procedures Manual (May 1986) (EPA 330/978-001-R); National
Functional Guidelines for Inorganic Data Review (EPA 540/R~
54/013) and Modifications to the National Functional Guidelines
for Inorganic'Data Review (EPA Region III: April 1983);
National Functional Guidelines for Organic Data Review (EPA
540/1%-94/'012) and Modifications to the National Functional
Guidelines for Organic Data Review (EPA Region III: September
1884} ; “Region III Innovative App;oaéhes to Data Validation”,
(EPA Region III: September 1594); “Innovative Approaches for
.Validation of Organic and Inorganic Datavm Standard Operating
Procedures” (EPA Region III: June 1995); “Data Quality
Objéctives Process for Superfund, * kEPA 540/R~93-071:
September 1994); and subsequent amendments to such guidelines
upoﬁ notification by EPA to Owner/Operators of such amendment.
Amended guidelines shall apply only to procedures condhcféa
after such notification. Prior to the commencement of any
monitoring project under this Consent Decree, Owne;/Operators
shall submit to EPA for appr&val, after a reasonable
.opportunity for review and comment by the State, a Quality
Assurance Project Plan ("QAPP") for the Source Control Remedial
Action that is consistent with the NCP and the guidance
documents cited above. If relevant to the prﬁceeding, the

Parties agree that validated sampling data generated in
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accordance with thé QAPP(s) shall be admissible as evidence,
without obijection, in any proceeding under this Decrée.
Owner/Operators shall eﬁsﬁre that EPA and State personnel.énd
their authorized representatives are allowed access at
reasonable times to all laboratories utilized by
Owner/Operators in implemenéing this Consent Decree. In .
addition, quer/Opgrétors shall ensure that such laboratories
shall analyze all samples submitted by EPA pursuant to the QAPP
for quality assurance monitoring. Owner/Operators shall ensure
that the laboratories they utilize for thé analysis pf samples
takgn,pu;suant to this Decree perform all analyses according to
accépted EPA methods. Owner/Operators shall submit to EPA the
selected léboratory's(;es') Quality Assurance Program Plan

(QAPP) and their gqualifications, which shall include, at a

hiniﬁum, previous certifications, Performance Evaluation (PE)
results, equipment lists and personnel resumes.
Owner/Operatofs shall ensure that all laboratories used for
anélysis of samples taken pursuant to this Consent Decree
participate in an EPA or EPA-equivalent QA/QC program.
Owher/Operators'shall ensure thét all field methodologies

. utilized in collecting ‘samples for subsequent analysis pursuant
to this Decree will be conducted in accordance with the

procedures set forth in the QAPP approved by EPA. At the
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request of.EPA, Oanr/éperators shall conduct one or more
audits of the selected laboratory(ies) to verify analyticai
capability and compliance with the QAPP. Audifors shall
conduct lab audits during the time the laboratory(ies) is
analyzing samples collected pursuant to this Consent Decree.
The lab audit shall be‘conducted.éccording to procedures
available from the QA Branch. Audit reports shall be submitted
to the EPA Project Coordinator and thé Staté Project
Coordinator within fifteen (15) days of ;ompletion of the
audit. The Owner/Operators shall report serious deficiencies,
including all those which adversely impact data quaiity,
relﬁability or accuracy, and take action to correct such
deficiencies within twenty-four (24) hours of ﬁhe time the

Owner/Operators knew or should have known of the deficiency.

81. Upon request, the Owner/oéerators shall allow
split or duplicate samples to be takén by EPA or théir
authorized representatives. Owner/Operafors shall notif? EPA
and the State not less than 30 days in advance of any sample
collection activity unless shorter notice is agreed to by EPA
and the State. 1In addition, EPA and the State shall have the
right to take any additional ‘samples that they deem necessary.
Upeon regquest, EPA and the‘State shall allow the Owner/Opérators

to take split or duplicate samples of any samples it takes as
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part of the Plaintiffs’ oversight of the Owner/Operators’
implementation of the Source Control Remedial Action.

82. Owner/Operators shall $ubmit to EPA and the
State copies of the validated results of all sampling and/or
tests or other data, validated as required by the approved
Field Sampling Plan, SAP, or QAPP, obtained or generated by or
on behalf of Owner/Operators with respecﬁ to the implementation
of this Consent Decree unless EPA and the State agree
otﬁerwise. |

83. Notwithstanding any provision of this Consent
Decree, the United States and the State hereby retain all of

their information gathering and inspection authorities and

rights, including enforcement actions related thereto, under

- CERCLA, RCRA, HSCA, and any other applicable statutes or

.

regulations.

X. ACCESS AND INSTITUTIONAIL CONTROLS

84. If the Sife, or any other property where access
and/or land/water use restrictions are neéded to implement this
Consent Decree, 1s owned or cont%oiled by any of the
Owner/Operators, such Owner/Operators shall:

a. provide the United States (including EPA},
PADEP, Owner/Operators otﬁer than those who own or céntrol the

property, the OGDs, and the contractors and representatives of
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the foregoing, access at éll reasonablertimes té the Site and
to any other property to which access and/or land/water use
restrictions is required for the implementation of responsef
actions at the Site, to the extent access to the property is
contrélled by the Owner/O?erators,.for the purposes of
conducfing any. activity related'té this ‘Site, including, but -
not limited to:

i. Monitoring the Source Control or
Groundwater Remedial Action;

ii. Verifying any data or infbrmation submitted
to the United States and the State; .

: iii. Conducting investigations relating to

contamination at or near the Site;

iv. Obtaining samples;

v, Assessing the need for, planning, ‘or
implementing additional response actions at or near the Site;
vi. Inspecting and copying records, operating
logs, contracts, or other documents ﬁaintained or generated by
Owner/Opérators or their agents, consistent with Section XXVI;
vii. Assessing Owner/Operators' compliance with
this Consént Decree; and
'viii. Determining whether the Site or othér

property is being used in a manner that is prohibited or
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restricted, or thét may need to be prohibited or restricted, by
or pursuant to ﬁhis Consent Decree;

b. commencing on the date of lodging of this Consent
Decree, refrain from using the Site, or such other property, in
any manner that would interfere with or adversely affect the
integrity or protectiveness of fhé remedial measures to be -
implemented at this Site. For purposes of this Consent Decree,
the uses of the Site (to the extenf such uses are the same in
scope as the uses as of May 6, 1999) shall not be deemed a use
that would interfere with or adversely affect the integrity or
profegtiﬁeness of the remedial measures to be implemented at
this Site; and

c. if EéA so regquests, execute and record in the.

Recorder of Deeds Office of Adams County, Commonwealth of

Pennsylvania, an easement, running with the land, that (i)
grants a right of.access for the purpose of conducting any
activity felated to‘this Site including, but not limited to,
these activities listed in sﬁbparagraph a. of this Paragraph of
this Consent Decree, and (ii) with regard to the Landfill,
grants the right to enforce the land/watgr use restrictions
listed in supparagraph b. of :this pafagraph of this Consent
Decree, or»other restrictions that EPA determines are necessary

to implement, ensure non-interference with, or ensure the
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protectiveness of the remedial measures to be performed
pursuant to this Consent Decree. Such Owner/Operators shall
grant the access rights and the rights to enforce the
land/water use restrictions to one or more of the following
persons as determined by EPA: (i) the United States, on behalf"
of EPA, and its representatives, (ii) the State and its
repreéentatives, (iii) the Original Generator Defendants and
their representatives, (iv) Owner/Opérators other than those
who own or control the project; and/or (v) other appropriate
grantees. Such Owner/Operators shall, withinl45 days of EPA’s
request for such an easement, submit to EPA for review and

approval with respect to such property:

i. A draft easement, in substantially the form
attached hereto as Appendix B, that is enforceable
under the laws of the Commonwealth of Pennsylvania,
free and clear of all prior liens and encumbrances
(except as approved by EPA), and acceptable under
the Attorney General's Title Regulations promulgated
pursuant to 40 U.S.C. § 255; and

ii. a current title commitment or report
prepared in accordance with the U.S. Department of

Justice Standards for the Preparation of Title

Evidence in Land Acguisitions by the United States
(1970) (the "Standards").

Within 15 days of EPA's approval and acceptance of the
easement, such'Owner/Opérators shall update the title search
and, 1if it is determined that nothing has occurred since the

effective date of the commitment or report to affect the title
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adversely, record the easement with the Recorder of Dgeds
Office of Adams County. Within 30 days of recbrding‘the
"""" easement, such Owner/Opérétors shalliprovide EPA with final
title evidence acceptable under the Standards, and a certified
copy of the original recorded easement showing the clerk's
recording stamps. |
85. To the extent that the Site or any other
property to which access-and/or land/water use restrictions are
needed for the implementation of this Consent Decree is owhéd
or controlled by persons other than Oyne;/Operators,
Owner/Operators shall use best efforts to secure from such
peréons:
a. an agreement to provide access thereto for

Owner/Operators, as well as for the United States on

iy
o

ig& ' 'behalf of EPA, and the State, as well as their
representaﬁives (including contractors), for the purpose
of conduéting any aqtivity related to this Consent Decree
including, but not limited tb,.those acti&ities listed in
Paragraph 84.(a) of this Consent Decree; -

b. an agreement, enforceable by the Owner/Operators
and the United States, to abide by the obligations and
restrictions establisheé by Paragraph 84 (b) of this

Consent Decree, or that are otherwise necessary to
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implement, ensure non-interference with, or ensure the
protectiveness of the remedial measures to be performed
pursuant to this Consent Decree; and

c. 1f EPA requests, the execution and recordation
in the Recorder of Deeds Offiee of Adams County,
Commonwealth of fennsylvania, of an easement, running
with the land, that (i) grants a right of access for the
purpose of conducting any activity related to this

Consent Decree including, but not limited to, those

activities listed in Paragraph 84 (a) of this Consent

.Decree, and (ii) with regard to the Landfill, grants the

“right to enforce the land/water use restrictions listed

in Paragraph 84 (b) of this Consent Decree, or other
restrictions that EPA determines are necessary to
implement, ensure non-interference withh or ensure the
protectiveness of the remedial measures to be performed
pursuant to this Consent Decree. The access righte

and/or rights to enforce land/water use restrictions

- shall be granted to one or more of the following persons

as determined by EPA: (i) the United States, on behalf of
EPA, and its representatives, (ii) the State and its
representatives, {(iii) the Original Generator Defendants

and their representatives, (iv) the Owner/Operators,
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and/or (v)‘other appropriate grantees. Within 45 days of
EPA’s request for such easement, Owner/Operators shall
submit to EPA for review and approval with respect to
such property:
i. A draft easement, in substantially the form
attached hereto as Appendix B, that is enforceable
-under the laws of the Commonwealth of Pennsylvania, -
free and clear of all prior liens and encumbrances ’
(except as approved by EPA), and acceptable under
the Attorney General's Title Regulations promulgated
pursuant to 40 U.S.C. § 255; and

ii. a current title commitment or report
prepared in accordance with the U.S. Department of

Justice Standards for the Preparation of Title

Evidence in Land Acguisitions by the United States
{1970) (the "Standards”).

Wifﬁin 15 days of EPA's approval énd acceptance of the"
easement, Owner/bpefators shall update the title search and, if
it is determinéd that.nothing has occurred since the effectivé
date of the coﬁmiﬁment or report to affect the title adversely,
the easement shall be recorded with the Recorder of Deeds
Office of Adams Cqunty._ Within 30 days of the recording of the
easement, Owner/Operators shall provide EPA with final title
evidence acceptable under the Standards, and a certified copy
of the original recorded easement showing the clerk's recording
stamps. For purposes of this Paragraph, "best efforts" includes
the payment of reasonable suﬁs of money in consideration of

access, access easements, land/water use restrictions, and/or
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restrictive easements. 'If any acéess or land/water use
restriction agreements required by subpéragraphs a. or b, of
this Paragraph of this Consent Decree are not obtained within
45 days of the date of entry of this Consent Decree, or any
access easements or restrictive easements required by
subparagraph c¢. of this Paraéraph'of this Consent Decree are
not submitted to EPA in draft form within.45 days of the date
of EPA’s request for such easement, Owner/Operators shall
promptly notify the United States in writing, and shall include
in that notification a summary of the steps that
Owner/Operators‘have taken to attempt to comply with this
Parégraph of this Consent Decree; The United States may, as it
deems appropriate, assist Owner/Operators in obtaining access
or land/water use restrictions, either in the form of
contractual agreements or in the form of easements running with
the land. Owner/Operators shall reimburse the United States in
accordance with the procedures in Section XVII (Reimbursement
of Response Costs), for all costs inéurred, direct or indirect,
by the United States in obtaining such access and/or land/water
use restrictions including, but not limited to, the cost of
attorney time and the amount_of monetary consideration paid or

just compensatiocn.

86. If EPA determines that land/water use
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restrictions in the form of state or local laws, regulations,
ordinances or other governmental controls are needed to .
implement the remedy selected in the OUl ROD, as amended,
ensure the iﬁtegrity and protéctiveness thereof, or ensure non-
interference therewith, Owner/Operators (or such Related
Keystone Party owning or controlling such property) shall -
cooperate with EPA's and the State's efforts to secure such
gdvernmental controls. vNotwithsténding any provision of this
Consent Decree, the United States and the State retain all of
their access authorities and rights, including enforcement
authq;ities related thereto, uﬁder CERCLA, RCRA, and any other

appiicable statute or regulations.

XI. REPORTING REQUIREMENTS

87. 1In addition to any other requirement of thig
Consent Decree, Owner/Operators shall submit to EPA and the
State five (5) copies each of written bi-monthly (i.e., every
other month) progress reports that: (a) describe the actions
which have been taken toward achieving compliance with this
Consent Decree during the previous period; (b) include a
summary of all results of sampling and tests and all other data
recéived or generated by Owngr/Opera£ors or their contractors
or agents in the pfevious_éegiod; (c) identify all Work plans,

plans, and other deliverables_required by this Consent Decree
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completed and submitted during the previous period; (d)
describe all actions; including, but not limited to, data
collection and implementation of Work plans, which are
scheduled for the next period; and provide other information
relating to the prégress of construction, including, but not
limited to, critical path diagrémg, Gantt charts, and Pert
charts; (e) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the Source
Control Remedial Action, and a description of efforts made to
mitigate those delays or anticipated delays; (f) includé_any
modifications to the Work plans or other schedules that
Owner/Operators have proposed to EPA or that have been appfoved

by EPA; and {(g) describe all activities undertaken in support

of the Community Re;étions Plan during the preyious moﬁtg énd
those to be undertaken in the next pefiod. Owner/Operators
shall submit these progress reports to EPA by the tenth'day of
each alternate month following the eﬁtry of this Consent Decree
until EPA notifies the Owner/Operators pursuant to Section XV
(Certifications of Completion). If réquested by EPA or the
tate, the Owner/Operators shgll also provide briefings for EPA
and the State to discuss the progress of the Source Control

Remedial Action.
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88. The Owner/Operators shall notify EPA oﬁ any
change in the schedule described in the progress repérts for
the performance of any éc£ivity, inciuding, but not limited to,
implementation of Work plans, no later than seven (7) days
prior to the-perfdrmancé of the activity. Notwithstanding the
foregoing, the Owner/Operators shall notify EPA of any change.‘
in the schedule de;cribed in the progréss reports for the
performance of data collection no later than thirty (30) days
prior to the performance of such activity.

89. Upon tﬁe occurrence of any event during
performance of the Source Control Remedial Action thaf
Owﬁer/Operators are required to report pursuant to Section 103
of CERCLA or Section 304 of the Emergency Planning and

Community Right—to—Kﬂow Act (EPCRA), Owner/Operators shall

braliy notify the EPA Project Coordinator or the Alternate EPA
Project Coordinator (in the event of the unavailability of the
EPA Project Coordinator), or, in the event that neither the EPA
Pfoject Coordinatbr or Alternate EPA‘Project Coordinator is
available, the EPA Region III Hotline at (215) 566~3255. These -
reporting requifements are in aédition to the reporting
required by CERCLA § 103 or EPCRA § 304.

80. Within twenty.(ZO) days of the onset of such an

event, Cwner/Operators shall furnish to the United States a
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written report, signed.by the Owner/Operators' Project
Coordinator setting forth the events which occurred and the
measures taken, and to be taken, in response thereto. Within
thirﬁy (30) days of the conclﬁsion of such an event,
Ownei/Operators shall submit a report setting forth all actions
taken in response theréto. -

91. Owner/Operators shall submit to EPA seven (7)
copies of all plans, reports, and data required by the Source
Control Remedial Design, the Source Control Remediél Action
Work Plan, of any other approved plans in accordance with the
schedules set forth in such plans. -EPA shall place two copies.
of Euch pléns, reports and data in each of the two document

repositories. Owner/Operators shall simultaneously mail or

otherwise provide two copies of such plans, reports and data to

PADEP.

92. BAll reports and other documents submitted by
Owner/Operators to EPA (other ﬁhan the progress reports |
referred to above) which purport té document Owner/Operators’
compliance with the terms of this Consent Decree shall be

signed by the Owner/Operators’ Duly Authorized Representative.

XII. EPA APPROVAL-OF PLANS AND OTHER SUEBMISSIONS
93. After review of any plan, report or other item

which is required to be submitted for approval pursuant to this
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Consent Decree, EPA, after reasonable opportunity for review
and comment by the State, shall: (a) appfove, in whole or in
part, the submission; (b) approve the submission upon specified
conditions: (c)'modify the submission Fo cure the deficiencies;
(d) disapprove, in whole or in part, the submission, directing
that the-Ownér/Operators modify.the submission; -or (e) any -
combination of the above. However, EPA shall not modify a
submission without first providing Owner/Opérators at least one
notice of deficiency and an oéportunity té cure within twenty-
one (21) days, or such other time as specified by EPA in the
notice, .except where to do so would cause serious disruption to
the'Source Control Work, or where previous submission(;f h;ve

been disapproved due to material defects and the deficiencies

in the submission undér consideration indicate to EPA a bad

faith lack of effort to submit an acceptable deliverable.

84, 1In the event of approval, approval upon
conditions, or modification by EPA, pursuant to the foregoing
Paragraph, subparts (a), (b), or (é), Owner/Operators shall
proceed to take any action required by the plan, report, or
other item, as approﬁed or modified by EPA subject only to
: their right to invoke the Dispute Resolution procedures set

forth in Section XXI (Dispute Resolution) with respect to the

modifications or conditions made by EPA. In the event that EFA
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modifies the submission to cure the deficiencies pursuant to
the foregoing Paragraph, and the submission has a materiai
defect, EPA retains its right to sgek stipulated penalties, as
provided in Section XXII (Stipﬁlated Penalties).

95. Upon receipt of a notice of disapproval pur;uant.
to Paragrapﬁ 93(d), Owner/OperatbrS shall, within fourfeen (1%{
days, correct the deficiencies and resubmit the plan, report,
or other item - for approval. Any,sfipulated penaities
applicable to the submission, as provided in Section XXII,
(Stipulated Penalties) shall accrue during the fourteen (145
day period, but shall not be payable unless the resubmission_is
disépproved or modified due to a material defect as provided in
Paragraphs 93(c) and (d).

96. Notwithstanding the receipt of a notice of.
disapproval pursuant to Paragraph 83(d), Owner/Operators shall
proceed, at the direction of EPA, to take any action required
by aﬁy non-deficient portion of the submission. Implementation
of any non-deficient portion of a submission shall pot relieve
Owner/Operators of any liability for stipulated penalties under
Section XXII (Stipulated Penalties).

87. In the event Ehat a.resubmitted plan, report or
other item, or portion thereof, is disapproved by EPA, EPA may

again require the Owner/Operators to correct the deficiencies,

- 82 -

ED_006204_00005142-00086



in accordance with the preceding Paragraphs. EPA also retains
the right to modify or develop the plan, report or other item.
Owner/Operators Shall implement any such plan, report, or item
as modified or developed by EPA, subject-only to their right to
invoke the procedures set forth in.Section.XXI (Qispute
Resolution). |

98.  If upon resubmission, a plan, report, or item is
disapproved or modified by'EPA due to a material defect,
Owner/Operators shall be deemed to have failed to submit such
plan, report, or item timéiyvénd adequately unless the
Owner/Operators invoke the dispute resolution procedures set
forih in Section XXI (Dispute Resolution) and EPA's action is
overturned pursuant to that Section. The provisions of Section
XXI (Dispute Resolution) and Section XXII (Stipulated
Penalties) shall govern the implementation of the Woré éﬁa
accrual ahd payment of any stipulated penalties during Dispute
Resplution. If EPA’s disapproval or modification is ﬁpheld,
stipulated penalties shall accrue fo? such violations from the
date‘on which the original submission was originally required,
as provided in Section XXII (Stipulated Penalties).

99.‘ All élans, reports, and other items required to
be submitted to EPA under this Consent Decree shall, upon

approval or modification by EPA, be enforceable under this
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Consent Decree. In the event EPA approves oOr modifie§ a
portion of a plan, report, or other item reguired to-be
submitted to EPA under this Consent Decree, the approved or
modified portion shall be enforceable under this Consent
Decree.
XIII. PROJEC'.;.' COORDINATORS

100. Tbe-EPA Project Coordinator and Alternate

Project Coordinator for this Site are:

EPA Project Coordinator:

- Kelley Chase [3HS21]

U.S. Environmental Protection Agency
1650 Arch Street
Philadelphia, PA 19103
(215) 814-3124 (phone)

(215) 814-3002 (telefax)

EPA Alternate Project Coordinator:

Ruth Scharr [3HS22]
U.S. Environmental Protection Agency
1650 Arch Street
Philadelphia, PA 18103
(215) 814-3191 (phone)
(215) 814-3002 (telefax)
Owner/Operators have designated Stephen T. Joyce as their
Project Céordinator. If a Project Coordinator initially
designated is changed, Owner/Opérators shall utilize the
procedures set forth in Section VII to advise EPA and to
obtain acceptance or disapproval of EPA. The Owner/Operators'

Project Coordinator shall have the technical expertise
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sufficient to adequateiy oversee all aspects of the Sbufce
Control Remedial Action. The Owner/Operators’ Projectl
Coordinator shall not be an attorney for any of the
6wner/0perétors in this matter. The Owner/Operators' Project
Coordinato; may assign other representatives, including other
contractors, to serve és a Site representative for oversight ?f
perférmance of daily opérations during remedial activities.
101. Plaintiffs may @esignate other
representatives, including, but notvlimited to, EPA and State
employees, and federal and state contractors and cohsultants,
ﬁo observe and monitor the progress of any activity undertaken
puféuant to this Consent Decree. EPA's Project Coordinatqr and

Alternate Project Coordinator shall have the authority lawfully

vested in a Remedial Project Manager (RPM) and an On-Scene

Coordinator (OSC) by the National Contingency Plan, 40 C.F.R.
Part 300. 1In addition, EPA's Project Coordinator and Alternate
Project Coordinator shall have authority, ;onsistent with the
National Contingency Plan, to halt any Source Control Remedial
Actien required by this Consent Decree and to take any
neéessary response action when s/ﬁe determines that conditions
: | at the Site constitute an'emgrgency situation or may present an
immediate threat to public héalth or welfare or the environment

due to release or threatened release of a hazardous substance
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under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).
102. EPA's Project Coordinator and the
Owner/Operators' Project Coordinator will confer, at a minimum,

on a monthly basis.

XIV. ASSURANCE OF ABILITY TO COMPLETE THE
) SOURCE CONTROL WORK

103. One or more of the Owner/Operators have for
the current year_demonstrated, and shall continue to
demonstrate annually, their ability to complete'the Source
Control Work and to pay all claims that arise from the
performance of the Source Control Work. Followingvthe entry of
thfs Consent Decree, and each year thereaftef until EPA'issues

a Certification of Completion of the Remedial Action pursuant

to Section XV of this'Consent Decree, one or more of the

Owner/Operators sha;l submit to the United States and the
Commonwealth audited financial statements within ninety (90) of
the close of its respective fiscal years. The financiél
information to be submitted shall at a minimum demonstrate

that one or more of the Owner/Operators have a net worth of ﬁot
less than $1,000,000,000 and a debt to equity ratio of not more
: than 4.0. The éompany will gertify that ﬁinety percent (90%)
of the assets are locatedvin-the United States.

104. In the event that one or more cf the

- 86 -

ED_006204_00005142-00090



Owner/Operators are unablé to make a demonstration as required
in the foregoing Paragraph within ninety (90) days of the close
of their respective financial years, and subject to the
provisions in Section V, Paragraéh 32.C, one or more of the
Owner/Opera;ors shéll establish and maintain financial security
in the amount of $ 7.5 million in one. or more of the following”
forms:

(a) A surety bond guaranteeing performance of the
Source Control.Work;

(b).One or more irrevocablg letters of credit
equaling the total estimated cost of the Source Cdntrol Work:;

- (c) A trust fund;

(d) A guarantee to perform the Source Control Work
by a third party that fulfills the regquirements of the
foregoing Paraéraph: |

105. ©  If Owner/Operators can show that the
estimated cost to complete the remaining Source Contrel Work
has diminished below the amount set forth in Paragraph 104‘
above after entry‘of this Consent Decree, Owner/Operators may
submit a proposal for such reduction to EPA in accor&ance with
the requireménts of this Sect;on, and may reduce the amount of

the security upon approval by EPA. In the event of a dispute,

Owner/Operators may reduce the amount of the security in
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accordance with the final administrative or judicial decision
resolving the dispute. |
106. Owner/Operators may change the form of
financial assurance provided'ﬁnder.this Sectibn at any time,
upon notice_to and approval by EPA, provided that the new form -
of assurance meets the requirements of this Section. In the T
event of a disputg, Owner/Operators may change the form of the
financial.a§sdrance only in accor&ance with the final
administrative or judicial decision resolving the dispute.
XV. CERTIFICATIONS OF COMPLETION

- 107. Completion of the Source Control Remedial
Action. Within ninety (90) days after Owner/Operators conclude
that the Source Control Remedial Action has been completed and
the Source Contrdl Performance Standards have been attaine&,
Owner/Operators sh;;l schedule and conduct a pre~certification
inspection to be attended by Owner/Operators and the EPA. 1If,
after the pre~certification inspection, the Owner/Operators
still believe that the Source Control Remedial Action has been
completed and the Source Control Performance Standards have
been attained, they shall submit a written report requestin§
certification to EPA for appgoval, with a copy to the State,
pursuant to Section XII {EPA Approval of Plans and Other

Submissions) within thirty (30) days of the inspection. In the
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report, a registered professional engineer and the
Owner/Operators’ Project Coordinator shall state that the
Source Control Remedial Action has been completed in full
satisfaction of the reguirements of this Consent Decree. The
written report shall include as-built drawings signed and
stamped by a professional engineer. The report shall contain -
the following statement, signed by a Duly Authorized
Representative of the Ownef/Operators'or'the Owner/Operators’
Project Coordinator:

"To the best of my knowledge, after thorough

investigation, I certify that the information

.contained in or accompanying this submission is

true, accurate and complete. I am aware that there

are significant penalties for submitting false

information, including the possibility of fine and

imprisonment for knowing violations.”

If, after completion of the pre~certification inspection and

receipt and, review pf the written report, EPA, after :eésénable
opportunity for review and comment by the State, determines
that the Source Control Remedial Action or any portion thereof
has not been completed in accordance.with this Consent Decree
or that the Source Control Performance étandards have not been
achieved, EPA will notify Owner/Operators in writing of the
activities that must be undertaken by Owner/Operators pursuént
to this Consent Decree to complete ﬁhe Source Control Remedial

Action and achieve the Source Control Performance Standards.
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EPA may only require Owner/Operators to perform such gctivities
pursuant to this Paragraph to the extent that such aétivities
are consistent with the scope of thé remedy selected in thé
Source Control Remedial Action as that term is defined in
Paragraphs_SS and 69. If such activities are consistent with
the scope of the remedy selectea in the Source Control Remedial
Action, as that term is defined in Paragraphs 55 and 69, EPA
will set forth in the notice'a schedule for performance of such
activities consistent with the Consent Decree or regquire ;he
Owner/Operators -to submit a schedule to_EPA for approval
puréuant to Section XII (EPA Approval of Plans and Other
Suﬂﬁissions). Owner/Operators shall perform all activities
described in the notice in accordance with the specifications

-and schedules established pursuant to this Paragraph, subject

.to tﬁeir right to ipvoke the dispute resolution procedures set
forth in Section XXI (Dispuﬁe Resolution).

108. If EPA concludes, based on the initial or
aﬁy subseqguent report,requesting Certification of Completion of
the Source Control Remedial Actién and after a reasonable
opportunity for.review and comﬁent by the Staté, that the

: Source Control Remedial Action has been performed in accordance
with tﬁis Consent Decree and that the Source Control

Pérformance Standards have been achieved, EPA shall so certify
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in writing to Owner/Operators.

10%. Completion of the Source Control Work.

Within ninety (380) days after Owner/Operators conclude that ail'
phases of the Source Control Work, including Source Control
dperation and Mainténance, have been fully performed,
Owﬁer/Operators shéll gchedule and conduct a pre—certificatiog*
inspection to be attended by Owner/Operators and the EPA. If,
after the pre-certification inspection, the Owner/Operators
'still believe that the Source Control Work has been fully_
performed, they shall submit a written report requesting
certification to EPA for approval, with a copy to the State,
puréuant to Section XII (EPA Approval of Plans and Other
Susmissions) withiﬁ-thirty (30) days of the inspection. 1In the
report, a registered professional engineer and the
Owner/Operators’ Projéct Coordinator shall state that the
Source Control Work has been completed in full satisfaction of
the requirements of this Consent Decree. . The written reéort
shall include as-built drawings signéd and stamped by a
professional engineer. The report shall contain the following
stéteﬁent,»signed by a Duly Authorized Representative of the
Owner/Operators or the Owner/pperators' Project Coordinator:

"To the best of my knowledge, after thorough

investigation, I certify that the information

contained in or accompanying this submission is

true, accurate and complete. I am aware that there
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are significant penalties for submitting false

information, including the possibility of fine and

imprisonment for knowing violations."”
If, after completion of the pre-certification inspection and
receipt and review of the written report, EPA, after feasonable
oéportunity for reﬁiew aﬁd comment by the State, determines |
that the Source Control Work or any portion thereof has not .
been completéd in accordance with this Consent Decree, EPA will
notify Owner/Operators in writing of the activities that must
be undertaken by Owner/Operators pursuant to this Consent
Decree to complete the Source Control Work. EPA may only
reguire Owner/Operators to perform such activities pursuant to
thistaragraph to the extent that such activities are _'

consistent with the scope of the remedy selected in the Source

Control Work as that term is defined in Paragraphs 55 and 68.

If such activities are consistent with the scope of the remedy
selected in the Source Control Work, as that term is defined in
Paragraphs 55 and 69, EPA will set forthkin the notice a
schedule for performance of such acfivities coﬁsistent with the
Consent Decree or require the Owner/Operators to submit a
schedule to EPA for approval pursuaht.to Section XII (EPA

: Approval of Plans.and Other §ubmissions). Owner/Operators
shall perform all activities described in the notice in

accordance with the specifications and schedules established

- 92 -

ED_006204_00005142-00096



pursuant to this Paragréph, subject to their right to invoke
the dispute resclution procedures set forth in Section XXI
{Dispute Resolution).

110. | 1f EPA conciudes, based on the initial or
any_subsquent report requesting Certification of Completion of
the Scurce Control Work and’aftér a reasonable oéportunity for”
review and comment by the State, that the Source Control Work
has been performed in accordance with this Consent Decree and
that the Source Control Performance Standards have been
achieved, EPA shall so certify in writing to Owner/Operators.

111. Completion of the Final Remedial Action.
Whéﬁ the Groundwater Remedial Action is completed and any
related Groundwater Performance Standards have been met, it is

contemplated that EPA or any private party performing such

work, as the case may be, will schedule and conduct an
inspection, preﬁare a final report, and provide certification
by a professional engineer, Project Manager or Remedial Projecf
Manager that the Groundwater Reﬁediél-Action_has been
compieted,
112. When EPA has issuéd a Certificate of

: Completion for both the Scurce Control Work and the Groundwater

'Remedial Action, and ascertained that all Performance Standards

at the Site have been met, EPA shall issue a Certificate of
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Completion of the Final Remedial Action. This certification
shall be issued as part of, or concurrently with, the lafter of
the Certificate of Completion of the Source Control Work or the
Certificate of Completion of'fhe Groundwafer Remedial Action,
and shall cpnstitufe the Certification of Completion of the.
Final Remedial Action for purposes of this Consent Decree,
including but not limited to, Section XXIII (Covenants Not to
Sue by the Qnited States and the.étate). Certification of
Completion of the F;nal‘Remedial Action shall not affect
Owner/Operators; obligations which survive under this Consent
Decree.

. 113. The State will provide its own

certification of completion of the remedial action pursuant-to

HSCA for purposes of Section XXIII (Covenants Not to Sue by

United States and the State), Paragraph 171, that_contains the
State’s covenant not to sue when it determines'that the
requirements of HSCA have been met.
XVI. EMERGENCY RESPONSE

114. In the event of an action or occurrence
during the performance of the Soﬁ;ce Control Remedial Action
which causes or threatens a ;elease:of Waste Materials from the
Site that constitutes an émergepcylsituation or may present an

immediate threat to public health or welfare or the
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environment, Owner/Operators shall, subject to the following
Paragraph, immediately take all appropriate actién to prevent,
abate, or minimize such release or threat of release, and shall
immediately notify the EPA's Project Coordinator, or, if the
Project Coordinator is unavailablgf EPA's Alternate Prpject
Coordinator. If neither of these persons is available, the
Owner/Operators shall notify ﬁhe EPA Region III Hotline at
(215) 814-3255. Owner/Opefators shall take such actions in
consultation with EPA's Project Coordinétor or other available
authorized EPA officer and in accordance with all applicable
provisions of the health and safety plans, the contingency
plgﬁs, and any other applicable plans or documents developed

pursuant to this Consent Decree. In the event that the

Owner/Operators fail to take appropriate response action to

address the,emergenéy as required by this Section, and ééA or
the State takes such action instead, Owner/Operators shall
reimburse EPA, or the State as the case may be, all costs of
the response action not inconsistenf with the NCP pursuant to
Section XVII (Reimbursement of Response Costs and Nétural
Resource Damages and Payment of Penalties).

: 115. Nothingﬁin the preceding Paragraph or in
this Consent Decree shall be deemed to limit any authority of

the United States or the State to (a) take all appropriate
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action to protect human health and the enviromment or to

prevent, abate, respond to, or minimize an actual or threatened

release of Waste Material on, at, of from the Site, or (b)
direct or order such action, or seek an order from the Court,
to protect human health and the environmént or to prevent,
abate, réspond to, or minimize an actuazl or threatened‘releasg‘
of Waste Material on; at, or from the Site, subject to Section
XXIII (Covenants Not to Sue by United States and the‘State).

XVII. REIMBURSEMENT OF RESPONSE COSTS AND .
NATURAL RESOURCE DAMAGES AND PAYMENT OF PENATLTIES

116. Within thirty (30) days of entry of this
Consent Decree, Owner/Operators shall pay ONE HUNDRED TWENTY-
FIVE THOUSAND DOLLARS ($125,000) to the United States for

Natural Resource Damages, in the form of a certified check made

.payable to “U.S. Department of the Interiér” and referencing
Accbunt Number 14X5198 and the Keystone Sanitation Landfill
Superfund Site. The Owner/Operators shall forward their
payments by certified check by certified(mail, return receipt
reguested, to:

Chief, Division of Finance

U.S. Fish and Wildlife Service

4401 North Fairfax Drive
Arlington, VA 22203

with a copy to:

Mark Barash
Office of the Regiconal Solicitor
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United States Deéartment of Interior

One Gateway Center

Suite 612

Newton Corner, MA 02158-~2868
and shall reference that the payment is for Natural Resource
Damaggs for resources under the trusteeship‘of DOI with respect
to the Keyst;ne.Sanitatibn Land;ili Superfuﬁd Site. Alcopy of
the check paid pursuant to this subparagraph, and any :
accompanying transmittal letter, shall be sent to the United
States as provided in Section XXVIII (Notices and Submissions).

117. Within thirty (30) days of entry of the

Consent Decree, Waste Management shall pay to the EPA Hazardous
Substénce Superfund Two Hundred and Fifty Thousand Dbllars
($250,000) in payment of penalties to resolve the United
States’ claims under Section 106(b) (1) and 107 (c) (3) that Waste
Mapagement failed to comply with the Waste Management UAO.
" Payment shall be made by FedWire Electronic Funds transfer
(“EFT” or wire trénsfer) to the U.S. Department of Justice’
account in accordance with current electgonic funds transfer
procedures, referencing the Keystone Sanitation Landfill
Supegfund Site and DOJ case number 90-11-2-656A. Payment shall
be made in accordance with instructions provided to the.
Settliﬁg Defendants by the anancial Litigation Unit of the
United States Attorney’s Office for the Middle District of

Pennsylvania following lodging of the Consent Decree. Any
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payments received by the Department of Justice after 4:00 P.M.
(Eastern Tihe) will be credited on the néxt business day.
Waste Management shall send notice that. such payment has been
made to the United States as specifieq in Section XXVIII
{(Notice an@ Submissions).
-liB.. Within thirty (30) days of entry of the

Consent Dec;ée, the State shall credit an amount equal to
$38,867.00 against the Keystone Landfill closure bond as
reimbursement of State Past Responée Costs. Payments for State
Future Response Costs shall be made in the form of a certified
check. or checks made payable to the “Hazardous Sites Cleanup
Fund” in reimbursement of State Future Response Costs. The
check(s) should reference the Keystone Sanitation Landfill Site
and be mailed to the éttenﬁion cf Financial Officer for Bureau
of Land Recycling and Waste Manégement, Eennsylvania Department
of Environmental Protection, P.0O. Box 8471, Harrisburg, PA
17105-8471.

119. Within thirty (30) days of entry of this
Consent Decree, the State shall credit an amount equal to
$30,000 against the Keystone Landfill closure bond for State
Natural Resource Damages.

120. Any funds remaining in the Keystone

Landfill closure bond after crediting the State Past Response
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Costs and State NaturalfRésource Damages shall be credited as
part of the settlement of the State’s claims against the
Owner/Operators at the Adsco Landfill.

121. Owner/Operators shall reimburse the EPA
Hazardous Substancé Superfund for all Federal Future Response
Costs as defined in this Consent Decree that are incurred in a
manner not inconsistent with the National Contipgency Plan.
The_Uﬁited States will send Owner/Operators a bill requiring
reimbursement for Federal Future Response Costs which bill
shall include a cost summary, setting forth direct and indirect
costs. incurred by EPA, DOJ, and their contractors.
Owﬂér/Operators shall have the right to request, within ten
(10) days of receipt of such bill, EPA’s supporting cost
documeﬁtation for the Federal Future Response Costs itemized in
the bill. The'Owner/Operators shall make all payments within
thirty (30) days of Owner/Operators’ receipt of any bill
requiring payment or of the requested supporting cost
documentation, whichever is later, e#cept as otherwise provided
in Péragraph 123. The Owner/Operators shall make all payments
required by this Paragraph in the form of a certified or
cashier’s checks made payable to "EPA Hazardous Substance
Superfund” and referencing the EPA Region and Site/Spill ID

#03L9, the DOJ case number 90-11-2-656A, and the name and
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address of the party making payment. The Owner/oéerators shall
send the check(s) to United States Environmental Protection
Agency, Regién III, Attention: Superfund Accounting, P.0O. Box
360515, Pittsburgh, PA 15251;6515, and shall send copies of

the check(s) to the United States as specified in Section

XXVIII {(Notices and Submissions] and te the Docket Clerk -

{3RCO0), United States Environmental Protection Agency, éegion
III, 1650 Arch Street, Philadelphia, PA 19103-2029.

. 122. Owﬁe;/Ope?ators shall reimburse the State for
all State Future Response Costs as defined in this becree that
are incurred not inconsistent with the National Contingency
?iah. The State will send Owner/Operators a bill requiring
reimbursement for State Future Response Costs which bill shall
include a cost summary, settiﬁg forth direct and indirect éosts
incurred by the Sta;e and its contractors. Owner/Operators may
request such bills on an annual basis. The Owner/Operators
shall have the right to request, within ten (10) days of
receipt of such'bill, PADEP’ s supporfing cost documentation for
the State Future Response Costs itemized in the bill.
Owner/Operators shall make all payments within thirty (30) days
of Owner/Operators’ receipt qf any bill requiring payment,
except as otherwise provided in Paragraph 123. The

Owner/Operators shall make all payments required by this
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Paragraph in the form of a certified or cashier’s checks made
payable tc the “Haiardous Sites Cleanup Fund” and referencing
the'Keystone Sanitation Landfill Superfund Site and the name
ahd address of the party making payment. The Owner/Operators
shall send Fhe cheﬁk(s) to Financial Officer for Bureau of Land
Recycling and Waste Management, Pennsylvania Department of
Environmental Protection, P.O. Box 8471, Harrisburg, PA 17105-
8471.

123. Owner/Operators may contest payment of any
'State or Federal Future Response Costs under Paragraphs 121 and
122 if they believe that (1) the costs involved do not fall
within the categories of Federal Future Response Costs or State
Future Response Costs defined in this Consent Decree; or (2)
the United States, or the State, as the case may be, has made
an accdunting error;'or (3) a cost item that is incluéed\
represents costs that are incurred in a manner inconsistent
with the NCP. The foregoing objections shall be made in writing
within thirfy (30) days of receipt of the bill or the
supporting cost documentaﬁion, whichever is later, and must be
sent to the United States (if the United States' accounting is
béing disputed) or the State.(if the Staté‘s accounting is
being disputed) pursuant toﬁSection XXViII (Notices and

Submissions). Any such objection shall specifically identify
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the contested Future Re§ponse Costs and the basis fo;
objection. 1In the event of an objection, the Owner/éperators
shall within the thirty'(éO) day pefiod pay all uncontested
Future Response Costs to the United States or the State, as
appropriate, ‘in the manner described in Paragraphs 121 éhd 122.
Simultanecusly, the Owner/Operaiors shall establish an
intereét—bearing escrow account in a federally-insured, duly
chartered, bank in the State of Pennsylvania and remit to that
escrow account funds equivalent to the amount of . the con;géted
Future Response Cbsté. The Owner/Operatprs shali send to the
United States or the State, as provided in Section XXVIII
(No%ices and Submissions), a copy of the transmittal letter and
check paying the uncontested Future Response Costs, and a copy
of the correspondence that establishes and funds the escrow
éccoﬁnt, inclﬁding, but not limited to, information containing
the identity of the bank and bank account under which the
escrow account is established as well as*é bank statement
.sﬁqwingvthe initial balance of the escrow account.
Simultaneously with establishment of the escrow account, the
Owner/Operators-shall initiate fhe Dispute Resolution
procedures in Section XXI (Dispute Resoclution). If the United
States or the State prevails in the dispute, within five (5)

days of the resolution of the dispute, the Owner/Opgrators
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shall pay the sums due'(with accrued interest) to the United
S ' States or the State, if State costs are disputed, in the manner
described in Paragraphs 121 or 122. If the Owner/Operators
prevail concerning_any aspect of the contested costs, the
Owner/Opera?ors shall pay that portion of the costs (plus
associated acqrued intérést) fo£ which they did not prevail to-
the United States, or the State, if State costs are disputed,
in the manner described in Paragraphs 121 or 122;
Owner/Operators shall be disbursed any balance of the escrow
account. The dispute resolution procedures set forth in this
Paragraph in conjunction with the procedures set forth in
Seciion XXI (Dispute Resolution) shall be the exclusive
mechanisms for resolving disputes regarding the

Owner/Operators’' obligation to reimburse the United States or

the State for its Future Response Costs.

124. : In the event that the payments required by
Paragraphs 116 and 117, are not made_withgn thirty (30) aays of
the effective date of this Consent Decree or the payments
required by Paragraphs 121 or 122 are not made within thirty
(36) days of the Owner/Operators' receipt of the bill or the
supporting cost documentation’, whichever is later,
Owner/Operators shall pay‘Interest on the unpaid balance. The

Interest on Future Response Costs shall begin to accrue on the
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date of the bill of transmittal of the supporting cost
documentation, whichever is later. The.interest shall accrue
through the-date of the Owner/Operators’ payment. Paymenté of
Interest made under this Paragraph shall be in addition to such
other remeqies or sénctions available to Plaintiffs by wvirtue
of Owner/Operators' failure to make timely payments under this”
Section. Thé Owner/Operatqrs shall make all payments required
by this Paragraph in the manner described in Paragraphs 116,
'117' 121, and 122.

xVIII. PAYMENTS, COST-SHARING, AND REIMBURSEMENfS'

125. Cost of ?erforming ELGE Remedz:

Owner/Operators shall bear the full cost of implementation of
the ELGE Remedy and the ELGE Remedy Operation ;nd Maintenance,

iy as-defined in this Consent Decree, if it is selected by EPA.

126. “F;cor”: Regardless of the Source Control Work
performed by Owner/Operators at the Site, if they incur less
than $4.25 million in Qualified Costs (as defined in Paragraph
129) in year 2600 dollars (the “Floof") at ;he Site, they shall
make a payment pursuant to the pfoéédures set forth in Section
XVII, Paragraph 117 (Reimbursement of Response Costs to the
United States) fér the difference between the total amount of
Qualified Costs and $4.25 million. That payment shall be made

at the time of Certification of Completion of the Source
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Control Work.

127. “ceiling” and Cost-Sharing for Othéfka
Source Control Remedies: EPA will provide reimbursement and
cost-sharing to thg Owner/Operators for Qualified Costs inr
excess of $5.75 million in year 2000 dollars incurred in
implementing the Landfill Cap Rémedy or the Contingent Remedy.'
(“*Ceiling”), subject to the availability of funds, as set forth
in this Section. |

128. 'JIn the event that EPA determines,‘astset
forth in Section VI, that the ELGE Source Control Remed} has
failed, and directs the Owner/Operators in wrifing to proceed _n
with the Contingent Remedy, any Qualified Costs incurred by the
Owner/Operators in performing the ELGE Remedy prior to such
written determination by EPA will be counted toward the $5.75
million Ceiling; provided, however, that in the.event'the
Owner/Operatofs spent more than $5.75 million in Qualified
Costs on the ELGE Remedy before EPA's written determination
under Secfion VII that the ELGE Remedy or ELGE Remedy Operation
and Maintenance has failed or will fail, those COsts_in excess
of $5.75 million will not be counted towards, or thenéﬁpject
of, the cost-sharing set forth in the following paragraphs.

129, Quaiified Costs: Qualified'Costs sha;l

consist only of the following costs:
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R

(a) for response-costs incurred by the
Owﬁer/Operaﬁors at the Site prior to lodging of this corisent
decree, $400,000 shall be deemed to be Qualified Costs. No
other pre-lodging response costs shéll be counted as Qualified
Costs;

(5) for response costs incurred at the Site by the.
Owner/Cperators after the'datelof lodging of this consent
decree, Qua%ified Costs shall be.limited to necessary and
actual direct costs expended not inconsistent with the NCP for
implementatién of the Séurce Control Work selected or approved
by EPA. Qualified Costs shall exclude attorneys fees or costs,
cosés related to litigation, settlement, or responsible parties
search activities, ana other internal or transaction costs.

130. Certification of Qualified Costs: Fo£
purposes of determiping whether Owner/Operators have incurred
less than the Floor of $4.25 million, at the time that the
Owner/Operators submit a2 written report to EPA for
Certification of Completion of the Sgurce Control Work pursuant
to Section XV, Paragraphs 109 and 110, they shall submitv
certification of the Qualified Costs expended in perforﬁing the
Source-Control Work through tbe'date of the report. For

purposes of determining whether the $5.75 million Ceiling has

been reached, so that EPA will initiate its cbst—sharihg,
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Owner/Operators may certify their Qualified Costs (1) if EPA
seiects the Landfill Caﬁ Remedy, at the time the
Owner/Operators petition for Certification of Completion of fhe
Léndfill Cap Remedy (exclusive of Operation and Maintenance);

or (2) if EPA selects the ELGE Remedy but subsequently

determines that it has failed or will fail, at the time EPA
selects a Contingent Remedy. The Owner/Operators may certify
any additional Quélified.Costs after the Ceiling has been
reached (1) in increments of no less than $100,000; and (2) no
more frequently than annually thereafter.

N 131. The Floor of $4.25 million and the Ceiling-
of 55.75 million shall be calculaﬁed in year 2000 constant
dollars. Certification of the total amount of Qualified Costs
incurred by the Owner/Operators shall be adjusted to discount
the vaiue of future_aollars to year 2000 constant doliafé;
using a discount rate of 5 percent per annum.

132. Reimbursement from Site Special Account:
Pursuant to the Consent Decree with fhe~third and fourth party
defendants enterea by the Court on September 10, 1999, funds
for Site remediation and the EPA payments under this Section
will be made available in a %pecial Account for the Site (“éite

Special Account”). When the $5.75 million “Ceiling” has been

reached, pursuant to the terms of Paragraphs 127 and 128, the
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United States intends to make initial reimbursement from the

portion of the Site Special Account not previously reserved

under prior consent decrees (“unreserved portion”), subject to
the availability of funds. The United Statés-represents that
the only prgviouslf reserved funds .-from the Site Special
- Account are those funds identified in the Original Generator .
Defendants’ Consenr.Decree.

133:‘ After a Site‘Special Account is created,
the Unitéd Sﬁates agrees to reimburse the Owner/Operators from
the unreserved portion of that Account at a rate of 100% for
the first $1 miilion in Qualified Costs in excess of the
Ceiiing incurred by the Owner/Operators in performing the
Landfill Cap Remedy and/or the Landfill Cap Remedy Operatiomr

R and Mainténance, or the Contingent Remedy and/or the Contingent
ﬁemedy Operation and Maintenance.
134. . Thereafter,-the United States agrees to

reimburse the Owner/Operators from the unreserved portion of

the Site Special Account ‘at a rate of 2/3 to 1/3 (i.e., 2/3 of

the Qualified Costs are to be paid by rhe United States)
incurred in performing the Landrill Cap Remedy and Landfill Cap
Remedy Operation and Maintengnce, or the Contingent Remedy and
Contingent Remedy Operation and Maintenance, until the Site

Special Account is exhausted.
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135, Réimbursement for Risk—Sharinc for
Innovative Technology: EPA has accepted the Keystone Site into
the innovative technology risk-sharing program. If EPA selects
the ELGE Remedy at the Site, but subsequently determines that
the ELGE Remedy and/or the ELGE Remedy Operation and
Maintenance will not meet and maintain the ELGE Remedy
Performance Stanéards and requires the Owner/Operatoré to
implement the Contingent Rémedy, then EPA will'endéa§or‘to
provide the Owner/Opeiators with additional funding from EPA
after the Site Special Account is exhausted. EPA will endeavor
to provide such funding, as set forth in Paragraph 136 below,
up Eo a limit of the sum of $ 1,750,000 ($1.75 Million). EPA
will reimburse fifty‘percent (50%) of the Owner/Operators’
Qualified Costs incurred under the innovative technology risk-
sharing program.

136. : The EPA funds referred to in the foregoing
Paragraphs may be provided, at EPA’s election, in the fogm of
preauthorized mixed funding pursuant.to Sections lll(a)(é),
112, and 122(b)(1) of CERCLA, and 40 C.F.R.'307, mixed work,
grénts, or other mechanisms.

137. If EPA dgtermines that the ELGE Remedy has
failed to meet or maintain ELGE Remedy Performance Standards,

Owner/Operators shall account for all Qualified Costs incurred
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in connection with ELGE that are to be reimbursed pursuant to
the foregoing Pafagraph and shall docgmegt such costs as
provided in 40 C.F.R. § 307 and any relevant guidance_prqvided
by EPA on cost accounting. The ELGE cpsts shall be separated
from costs.incurred for the nén—innovative components of the
ELGE Remedy that are not reimbursable. -

135. ' Owner/Operators shall documen;.theii
Qualified Costs expended on any Contingent Remedy in a manner
consistent with any cost accounting requirements needed to
obtain the type of funding selected by EPA. Provision of these
funds.alsb is subject to Owner/Operators timely submitting
redﬁired applications and supporting documentation and
complying with any other requirements of the application
processes pertaining to‘such funding or commitments.

138. _ If EPA determines, based on its réview of
the data or other sources of technical information, that the
ELGE Remedy will not meet or maintain ELGE Remedy Performance
Standards at the Site, EPA shall pro%ide written notification
to the Owner/Operators of that détermination. Any costs
subsequently incurred by the Owner/Operators in connection with
those components of the ELGE .Remedy shall not constitute
Qualified Costs to be counted toward the Flpor or the Ceiling,

and shall not otherwise be subject to cost-sharing under this
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Section.

140. Provision of these EPA funds by EPA, other
than from the Site Spécial Account, are subject to appropriated
and unobligated funds being available in the Hézardous
Substance gesponse Trust Fund (“*Superfund”) at the time the
Owner/Operators are obiigatéd to'implément the Contingent
Remedy or any portion of it.

141. Nothing in this Section shall affect
Owner/Operators"obligation to design the Contingent Remedy
selected by EPA pursuant to Section VI and VII of this Decree
in a timely fashion, aﬁd Owner/Operators shall not postpone or .
deléy the design or implementation of any Source Control
Remedial Action pending the commencement or completion of any
application process for EPA fﬁnds or other commitments under |
tHis Section.

l42. : In the event that the ELGE technology-is
constructed at the Site, Owner/Operators shall submit an
“Innovative Technology Cost and Performance Report” for EPA
review and approval pursuant to Secﬁion XII of this Decree
after ELGE Remedy Pérformance Standards are met and maintained
or EPA selects a Contingent Remedy.

143. By their acceptance of the foregoing

payments, the Owner/Operators égree that in the event the
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United States takes over the Source Control Remedial Action
pursuant to Section XXIII, Paragraph 177, or for other reasons
related to Owner/Operators’ failure to perform, the
Owner/Operators shall repay any payment-or reimbursement made
pursuant to this Seétion in full. Moreover, the
Owner/Operators. recognize fhat part of the consideration for -
the cost sharing in this Section is the Owner/Opefators’
agreement to forego challenges or dispute resolutionrconcerning
EPA’s selection of the Source Control Remedy or Remedies. The
United States, in the event it takes over the Source Control
Remedial Action, reserves all its other rights'and remedies,
undéi this Decree or otherwise.

144. Availabilityv of Funds: The provisions in

this Section regarding reimbursement and cost-sharing by EPA

are subject to the availability of funds. Nothing in this
Section or Consent_Decree shall be interpreted or construed as
a commitment or requirement that the United States obligate or
pay funds in contravention 6f the An#i—Deficiency Act, 31
U.S.C. § 1341, or any other applicable provision of;law,
XIX. INDEMNIFICATION AND INSURANCE
145. a. Subject to.Section V, Paragraph 32.C

aboﬁe, one or more of the Owner/Operators_shall indemnify,

save, and hold harmless the United States, theé State, and their

- 112 -

ED_006204_00005142-00116



officiéls, agents, employées, contractors, subcontractors, or
representatives for or from any and all claims or causes of
action arising from, or on account of, negligent or other
wfongful acts or omissions of Owner/Operators, their officers,
directofs, employees; agents, contractors, subcontractors, and
any persons acting on their seﬁélf'or undef their control, iﬁ‘
carrying out activities pursuan; to this Coﬁsent Decree.
Further, the Owner/Operators agree to éay the United States, or
the State as the case may be, all costs they incur including,
but not limited to, attorneys fees and other expenses of
litigation and settlement arising from, or on account of,
claims made against the United States and the State based on
negligent or other wrongful acts or omissions of
Owner/QOperators, thelir officers, directors, employees, agents,
contractors, subcontfactors, and any persons acting oA tﬁéir
behalf or under their control, in carrying out activitieé
pursuant to this Consent Decree. Neither the United States nor
the State shall be held out as a pafty to any contract entered
into by or on behalf of Owner/Operators in carrying out
activities pursuant to this Consent Decree. Neither the
Owner/Operators nor any such.contractor shall be consideredian
agent of the United States or the State.

b. The United States and/or the State shall give
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Owner/Operators notice of any claim for which the United States
or the State plans to seek indemnification pursuant té
Paragraph 145.a, and shall consult with Owner/Operators prior
to settlement of any such claiﬁ.

146. Owner/Operators waive all claims agains;
the United States and the State for damages or reimbursement or
for set-off of any'payments made or to be made toc the United
States or the 'State, arising from or on account of any
contract, agreement, or arrangement between any one or more of
Owner/Operators and any person for performance of Source
Control Work on or relating to the Site, including, but not
limited to, claims on account of construction delays. In
addition, Owner/Operators shall indemnify and hold harmless the

United States and the State with respect to any and all claims

for démages or reimbursement arising from or on account of any
contract, agreement, or arrangement between any one or more of
Owner/Opeﬁators and any person for perforﬁance of Sou;ce |
Control Work on or relating to the Site, including, but not
limited to, claims on account of construction delays.

147. No later than fifteen (15) days before
commenciﬁg any Source Control: Remedial Action, Owner/operators
shall secure, or ensure that their contractors collectively

secure, and shall maintain until the first anniversary of EPA's

- 114 -

ED_006204_00005142-00118



Certifica;ions of Compietion of the Source Control Work -
pursuant to Paragraph 110 of Section XV (Certifications of
Completion) comprehensive general liability insurance with
limits of five million dollars, cqmbined single limit, énd
automobile }iability insurance with limits of $500,000,
combined single limit, naming the United States and theustate_'
as .additional insureds. In addition, for the duratioﬁ of this
Consent Decree, Owner/Operétors shall satisfy, or shall ensure
that their contractors or subcontractors satisfy, all
applicable laws and regulations regarding the pfovision of
Worker's Compensation insurance for all persons performing the
Source Control Work on behalf of Owner/Operators in furtherance
of this Consent Decree. Prior to commencement of thé Source
Control Work under this Consent Decree, Owner/Operators- shall
provide to EPA certificates of such insurance and a copy of
each insurance policy. Owner/Operators shéll resubmit such
certificates and copies of policies each year on the
anniversary of the effective date of.this Consent Decree. If
‘Owner/Operators demonstrate by evidence satisfacfory to EPA
tha£ any contractor or subcontractor maintains insurance
eguivalent to that described gbove, or insurance covering the
same risks but in a lesser amount, tﬁen, with respect to that

contractor or subcontractor, Owner/Operators need provide only
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that portion of the insurance described above which i§ not
‘maintained by the contractor or subcopﬁréctor; The
Owner/Operators also may ;atisfy the perisions of this
Paragraph if they.submit to EPA for agproval oﬁe of the
financial ;ssuranCe mechanisms of Section XIV (Assurance of
Ability to Complete Source Control Work) in at least the N

amounts stated in this Paragraph.

XX. FORCE MAJEURE
148. "Force majeure,” for purposes of this’
Consent Decree, is defined as.any event arising from causes
beyond the control of the Owner/Operators, of any entity
coﬂtrolled by Owner/Operators, or of Owner/Operators'
contractors, - that delays or prevents the performance of any

obligation under this Consent Decree despite Owner/Operators'

best efforts to fulfill the obligation. The requirement that
the Owner/Operators exercise "best efforfs to fulfill the
obligation” includes using best efforts to anticipate any
potential forﬁe majeure event and best efforts to address the
effecﬁs of any potential force majeure event (a) as it is
occurring,.and (b) following the potential force majeure event,
such that the delay is minim}zed to the greatest extent
possible. "Force_Majeure" do;s not include financial inability

to complete the Source Control Work, a failure to aptain the
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Performance Standards, or increased costs. "Deléy" for
purposes of this Section may mean a permanent inability to
perform, if Owner/Operato:s otherwise satiéfy the rquirements
of this Section and demonstrate that ;he delay is permanent.
;49! - If any event occurs or has occurred that
may deléy the performaﬁce of any obligation under this Consent -
Decree, whether or not causeé by a force majeure event, the
Owner/Operators shall notify orally EPAfs Project Coordinator
or, in his or her absence, EPA's Alternate Project Coordinator
within forty-eight (48) hours of when Owner/Operators first
knew that the event might cause a delay. Within ten (10) days
theieafter, Owner/Operators shall provide in writing to EPA an
explanation and descripﬁion of the reasons for the delay; the
anticipated duration of the delay; all actions taken or to be
tdken to preveﬁt or minimize the delay:; a schedule for-
implementation of -any measuies to be taken to prevent or
mitigate the delay or the effect of the delay; the
Owner/Operators' rationale for attributing such'delay to a
force majeure event if they intend to assert such a claim; and
a statement as to whether, in the opinion of the
: Owner/Operators, such event may cause or centribute to an
endangerment to public health; welfare or the environment. The

\ Owner/Operators shall include with any notice all available
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documentation supporting their claim that the delay was.
attributagle to a force majeure. Failure to comply with-the
above requirements shall preciuae Owner/Operators from’
asserting any claim of force -majeure for that event for the
period of time of such failure to comply, and for any
additional delay caused by such féilure. Owner/Operators shall‘
be deemed to know of any c1rcﬁmstance of which Owner/Operators,
any entity controlled by Owner/Operators, or Owner/Operators
contractors knew or should have known. |

150. " If EPA, after a reasonable opportunity for
review and comment by the State, agrees that the delay or
anticipated delay is attributable to a forcé majeure.evéht, the
time for performance of the obligations under this Consent

Decree that are affected by the force majeure event will be

extended by EPA, after a reasonable opportunity for review and
comment by the State, for such time as is necessary to complete
those obligations. An extension of the time for performance of
the obligations affected by the force majeure event shall not,
of itself, extend the time for performance of any other
obligation. If EPA, after a reasonable opportunity for review
and commen; by the State, doe§ not agree that the delay or
anticipated delay has been or will be caused by a force majeure

event, EPA will notify the Owner/Operators in writing of its
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decision. 1If EPA, after é_reasonable oppertunity for review
and comment by the State, agrees that tﬁe delay is attributable
to a force majeure event, EPA will notify the Owner/Operators
in writing of the iength of the extension, if any, for
performance of the bbligations affected by ﬁhe force majeure
event. | '. ' : -

151. If the Owner/Operators elect toc invoke the
dispute resclution procedures set forth in Section XXI (Dispute
Resolution), they shall do so no later than fifteen (15) days
after receipt of EPA's netice. In any such proceeding;
Owner/Operators shall have the burden of demonstrating by a
prebonderance of the evidence that the delay or anticipated
delay has been or will be caused'by a force majeure event, that
the duration of the delay or the extension sought was or will
be warranted under the circumstances, that best efforgs Qe}e
exercised to avoid and mitigéte the effects of the delay, and
that Owner/Operators complied with the requirements of
Paragraphs 149, above. If Owner/Opefators carry this burden,
the delay aﬁ issue shall be deemed not to be a violation by
Owner/Operators of the affected obligation of this Consent
Decree identified to EPA and%the Court.

XXI. DISPUTE RESOLUTION

152. Unless otherwise expressly provided for in
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this Consent Decree, the dispute resclution procedures of this

Section shall be the exclusive mechanism to resolve disputes

arising under or with respect to this Consent Decree. However,'
the procedures set forth in this Section shall not apply to
actions by the United States to enforce obligations of the
Owner/Operators that have not béeﬁ disputed in accordance with-.
this Section. There shall be né dispute resolution of any
other judicial review of (1) EPA’s selection of a Céntingent
Remedy; (2} any décision by EPA not to amend the OUl ROD to
select ELGE as a remedial alternative atﬁthe>Site; (3) any
refusal or failure by E?A to decl;re failure of the ELGE Remedy
andyor ELGE Operation and Maintenance; (4) any other matters
for which this Decree expressly states there will be no

ey : judicial review. The Owner/Operators may use the procedures in
fhis.Section to dispute, ;g;gg,glgé, any determination by EPA
that the‘ELGE Remedy and/or ELGE Remedy Operation and
Maintenance has failed or will fail to meet or maintain the
ELGE Performance Standards. The dispute resolution procedures
(and ény related obligations) as set forth in this Section.
shall apply onl§ to the Owner/oéerator who initiates these

. procedures. |

153. Any dispute which arises under or with

respect to this Consent Decree shall in the first instance be
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the subject of informai negotiations between the partieé to the
dispute. The period for informal negotiations shall not excesd
twenty (20) days from the time the diSpute arises, unless it is
modified by written agreement of the parties to the diépute.
The dispute shall bé considered to have arisen when one party
receives from another party a written Notice of Dispute.

154. a. In the event that the parties cannot
resolve a dispute by‘inforﬁal negotiations under therpreceding
Paragraph, then the position advanced by EPA shall be
considered binding unless, within twenty (20) days after the
conclusion of the informal negotiation period, Owner/Opeiators
invbke the formal dispute resolutioﬁ procedures of this’Sedtion
by serving on the United States a written Statement of 6 Position
on the matter in dispute, including, but not limited to, any
factual data, analysis or opinioh supporting that position and
any supporting documentation relied upon by the
Owner/Operators. The Statement of Position shall specif? the
Owner/Operators' position as to whether formal dispute
resolution should proceed undef Paragraph 155 or Paragraph 156.

b. Within twenty (20) days after receipt of
Owner/Qperators' Statement o§ Position, EPA will serve on
Owner/Operators its Statement of Position, including, but not

limited to, any factual data, analysis, or opinion supporting
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that position and all supporting documentation reliedhupon by
EPA. .EPA's Statement of Position shall include a statement as
to whether formal dispute.reéolution should proceed under
Paragraph 155 or 156. Within twenty (?O) days after receipt of
EPA's Statement of éosition, Owner/Ope;ators may submit a
Reply. . - : .

c.. If there is disagreement between EPA and the
Owner/Operators as to whether dispute resoiution shoﬁld proceed
under Earagraéh 155 or 156, the parties to the dispute shall
follow the procedures set forth in the éafagraph determined by
EPA to be applicable. However, if the Owner/Operators
ult;mately appeal to the Court to resolve the dispute,'the
Court shall determine which Paragraph is applicable in
accordance with the.staﬁdards of applicability set forth in
Paragraphs 155 and 156.

155. : Formal dispute resolution for disputes
pertaining to the selection or adeéuacy of any response action
and all other disputes that are aécofded review on the
administrative record under applicable principies of
administrative law shall be conducted pursuant tc the
procedures set forth in this ?aragraph. For purpqses of this
Paragraph, the adequacy of any response action includes,

without limitation: (1) the adequacy or appropriateness of
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plans,'p;ocedures to imﬁlement plans, or any other items
requiring approval by EPA under this Consent Decree; (2) the
adequacy of the performance of response actions taken'pursuant
to -this Consent Decree; and (3)5EPA's determinaﬁion that . the
ELGE.Remedy and/or ELGE Operation and Maintenance, if selected
by EPA, have failed to meet.ELGE'Performance Standards. )

~ Nothing in this Consent Decree shall be construed:to allow any

. dispute by Owner/Operators regarding the validity of the ROD's
and/or ROD Amendments’ provisions.

a. An administrative record of the dispute shall be
maintained by EPA and shall.contain all statements of position, -
inciuding supporting documentation, submitted pursuant to this
Section. Where appropriate, EPA may allow submission of
supplemental statements of position by the parties to the
dispute. |

b. THe Director of the Hazardous Sites Cleanup
Division, EPA Region III, will issue a final administrative
decision resolving the dispute basedAon the administrative
record described in Paragréph 155.a. This decision shall be
binding upon the Owner/Operatofs, subject only to the right to
seek Jjudicial review pursuant; to Paragraph 1553.c. and d.

c. Any administrative decision made by EPA pursuant

to Paragraph 155.b. shall be reviewable by_this Court, provided
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that a motion for judicial review of the dec;sion is filed by
the Owner/Operators with the Court and served upon all Parties
within thirty (30) days of receipt of EPA's decision. The
motion shall include a description of the matter in dispute,
the efforts.made by the Parties tq'resolve it, the relief
requested, aﬁd ihe schedule, if'any,,within which the dispute_'
must be resolved to ensure orderly implementation of this
Consent Decree. The United States may file a response to
Owner/Operators' motion.

d. In'proceedings on.ahybdispute governed by this
Paragraph, Owner/Operators shall have the burden of
dem;nstrating that the decision of the Director of the
Hazardous Sites Cleanup Division, EPA Region III, is arbitrary

- and capricious or otherwise not in accordance with law.

Judicial review of EPA's decision shall be on the
administrative record compiled pursuant'to Paragraph 155.a.

156. " Formal dispute resolution for disputes that
neither pertain to the selection or adequacy of any response
action nor are otherwise accorded review on the administrative
record under applicable principlés_of administrative law, shall
be governed by this Paragraph.

"a. Following receipt of Owner/Operators' Statement

of Position submitted pursuant to Paragraph 154, the Director
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of the Hazardous Sites Cleanup Division, EPA Region III, will
iésue a2 final decision resolving.the dispute. The Directér's
decision shall be binding on the Owner/Operators unless, witﬁinA
tﬁirty (30) days of receipt of the decision, the
Owner/Operators file with the Court and serve on the Parties a
motion for judicial review of tge decision setting forth the
matter in dispute, the efforts méde by the Parties to resolve
it, the relief requested, - and the schedule, if any, within
which the dispute must be resolved to ensure orderly
implementation of the Consent Decree. The United States may
file a response to Owner/Operators' motion.

- b. Notwithstanding Paragraph 21 of Section I
(Backgrouﬁd) of this Consent Decree, judicial review of any

dispute governed by this Paragraph shall be governed by

applicable principleé of law.

T 157. ' The invocation of formal.dispute resolution
procedures under this Section shall not éktend, postpone,’or
affect in any way any obligation of the Owner/Operators under
this Consent Decree unless EPA or the Court agrees otherwise.
Stipulated penalties with respect to the disputed matter shall
continue to accrue but payment shall be stayed pending‘ |
resolution of the dispute'as provided in Paragraph i61.

Notwithstanding the stay of payment, stipulated penalties shall
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accrue from the first day of ncn-compliance with any apélicable
provision of this Consent Decree. In the event that.the ‘
Owner/Operators do not érevail on fﬁe disputed issue,
stipulated penalties shall be ;ssessed and paid as provided in
Section XXII (Stiéulated Penaltie;).

XXII. STIPULATED PENALTIES

158. . Subject to Section V, Paragraph 32.C above,
Owner/Operators shall be liable fo; stipulated penalties in the
amounts set forth in this Section to the United States and the
State for failure to comply with the requirements of this
Consent Decree specified below, unléss excused under Section XX
(Fo;ce Majeure). "Compliance" by Owner/Operators shall include
éompletion of the activities under this Consent Decree or any
Work Plan or other pian approved under this Consent Decreé
idenﬁified below in accordance with all applicable requirements
of law, this Consént Decree; and any plans or other documents
approved by EPA pursuant to this Consent Decree and within the
séecified time schedules establishea by and approved under this
Consent Decree.

158. | a. The foilowing stipulated penalties
shall accrue per violation per day for any noncompliance
identified in Subparagraph b:

Penalty Per Violation Period of Noncompliance
Per Dav '
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$ 4,000 , l1st through 14th day
7,500 - 15th through 30th day-
10,000 31st day and beyond

b. Failure to comply with requirements of Section
VII (Performance of the Source Control Work by
Owner/Operators), éxclusive of Pa;agraph 49 through 50, Section
VIII (Remedy Review), Section IX (Quality Assurance, Samplingt'
and Data Analysis), Sectidn XITI (EPA Approval of Plans and
Other Submissions), and Section XVI (Emergency Response).

160. a. The following stipulated penalties
shall accrue per violation per day for any noncompliance

identified in Subparagraph b:

Penalty Per Viclatiocn Period of Noncompliance
Per Day
$ 800 1st through 1l4th day
1,000 15th through 30th day
2,500 . 30th day and beyond

b. All ;equirements-of this Consent Decree that are
not identified in Paragraph 159(b) of this Consent Decree,
including violations of Section VII (Performance of the Séurce
Control Work_by Owner/Operators), Pafagraph 4% through 50.

161. All penalties shall begin to accrue on the
da§ after the complete performance is due or the day a
violation occurs, and shall'cpntinue to accrue through the
final day of the correction.of the noncompliance or completion

"of the éctivity, except as otherwise provided herein.
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Stipulated penalties shall not accrue: (1) with respect to a
deficient submiséion under Section XI? (éPA Approval of Plans
and Other Submissions), during the period, if any, beginniﬁg on
the 31lst day after EPA's receipt of sqch submission until the
~ date that gPA notifies Owner/Operators of any deficiency; (2)
with respect to a decision by the Director of the Hazardous
Sites Cleanup'Division, EPA Region III, under Paragraph 155.b.
or 156.a. of Section XXI (Dispute Resolution), during the
period, if any, beginning on the 21st day after the date that
Owner/Operators' reply to EPA's Statement of Position is
received until the date that the Director of the Hazardous
Sifé; Cleanup Division, EPA Region IIi, issues a final'decision
regarding such dispute; or (3) with respect to judicial review
by this Court of any dispute under Section XXI (Dispute
Resolution), during_the period, if any, beginning on the 31°°
day after the Court’s receipt of the final submission regarding
the dispute until the date that the Court issues a final
decision regarding such dispute. thhing herein shall preveﬁt
fhe simultaneous accrual of separate penalties for separate
violations of this Consent Decree.

162. Followiqg EPA's determination that
Owner/Operators have failed £o comply with a requirement of

this Consent Decree, EPA may.give Owner/Operators written
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notification of the same and describe ;he noncémpliance. EPA
may send the Owner/Operators a written'demand for the payment
of the penalties. However, penalties shall accrue as provided
in the preceding Paragraph regardless of wﬁether EPA has
notified the'Ownef/Operators of a.viol;tion.

163. 6wner/0peiators shall pay fifty percent ~
(50%) of the stipulated penalties to the United States and
fifty percent (50%) of the penalties to the State. All
penélties accruing under this Section shall be due and payable
to the United States and to fhe State within thirty (30) days
of the Owner/Operato;s' receipt from EPA of a demand for -
pa}ﬁént of the penalties,lunless Owner/Operators invoke the
Dispute Resolution procedures under Section XXI (Dispute
Resolution). Payment of the fifty percent (50%) of the penalty
due to the'Unifed States under this Section shall be paid by
certified or cashier's check(s) made payable to."EPA Hazardous
Substances Superfund,® shall be mailed t6 the United States
Environmental Protection Agency, Reéion III, Attention:
Superfund-Accounting, P.O. Box 360515, Pittsburgh, PA 125251~
6515, shall indicate that the payment is for stipulatea
penalties, and shall reference the EPA Region and Site/Spill ID

#0319, the DOJ Case Number 90-11-2-656A, and the name and

address of the party making payment. Copies of check(s) paid

- 129 -

ED_006204_00005142-00133



pursuant to this Section, and any accompanying transmittal
letter(s), shall be sent to the United States-as provided in
Section XXVIII (Notices and Submissions), and to the Docket
Clerk (3RC00), United States Environmental Protection Agency,
Region III, 1650 Arch Street, Philadelphia, PA 19103. -Payment
of the 50% dﬁe-to the State shail be made by certified chéck,_'
ceftified mail, return receipt requestedr to: Lauree
Balsbaugh, Pennsylvania Department of Environmental Protection,
P.O. Box 8471, Harxigburg; PA 17105-8471.

164. " The paymeﬁt of penalties shall not alter in
any way Owner/Operators' obligation to complete the performance
of éhe Source Control Work required under thistonsent becree.

165. Penalties shall continue to accrue as provided
in Paragraph 161 during any dispute resoclution periocd, but need
not be paid until the following:

é.' ‘ If the dispute is resolved by
agreement or by a decision of EPA that is' not appealed to this
Court, accrued penalties determined to be owing shall be paid
to EPA and the State within fifteen (15) days of the agreement
or the receipt of EPA's decision or order:;

b. If the di§pu£e is appealed to this Court and

the United States prevails in whole or in part, Owner/Operators

shall pay all accrued penalties determined by'the Court to be
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owed tb EPA and the State within sixty.(GO) days of receipt of
‘the Court's decision or order, except as previded in
o Subparagraph ¢ below;

c. If the District Court's decision is appealed
by any Party,'Ownefloperator; sha;l pay all accrued penalties
determined by the District Court to be owing to the United
States or the State into an interest-bearing escrow account
within sixty (60) days of. receipt of the Court's decision or
order. Penalties shall bé paid into this account as they
continue to accrue, at least every sixty {60) days. Within
fifteen (15) days of receipt of the final appellate.court
decision, the escrow agent shall pay the bélance of the account
to EPA and the State or to Owner/Operators to the extent that
they prevail.
| 166. _‘a. If Owner/Operators fail to pay
stipulated penalties when due, the United States may institute»
proceedings to collect the penalties, as well as interest.
Owner/Operators shall pay Interest oﬁ the unpaid balance, which
shall begin to accrue on the date of demand made pursuant to
Paragraph 162 and 163.

b. Nothing in th}s Consent Decreé shall be
construed as prohibiting, altering, or in any way limiting the

ability of the United States to seek any other remedies or
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sanctions available by virtue of Owner/Operators' violation of

this Decree or of the statutes and regulations upon which it is

based, including, but ndt limited to; penalties pursuant to
Section 122{(1) of CERCLA. Pro%ided, however, that forvany
particular Yiblatién'of this.Consgnt Decree, the United States
shall be limited to either demanding stipulated penalties
pursuant to this Section XXII of the Consent Decree.dr to
pursqing civil penaltiés pursuant %o Section 122 (1) of CERCLA.
1e7. _ Notwithstanding any other provision. of

this Section, the Uniﬁed States may, in its unreviewable
discretion, waive any portion of stipulated penalties that have
acc;ued pursuant to this Consent Decree.

XXIII. COVENANTS NOT TO SUE BY UNITED STATES AND THE STATE

168. éovenant of the United States: In

consideration of the actions that will be performed by the
Owner/Operators and the Related Keystone Parties under the
terms of this Consent Deéree; and except as specifically
provided in Paragraphs 169 and 170(réservations of rights and
reopeners) of this Section, the'United States covenants not to
sue or to take administrative action against Owner/Operators,
the Rélated Keystone-Parties,Eand Related Persons pursuant to
Sections 106, 107(a), including.federal claims for natural

resource damages, 107(c)(3), and 113(g) of CERCLA, 42 U.S.C. §§
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9606, 9607(a), 9613(c) (3), and 9613(g), or Section 7003 of
RCRA, 42 U.S.C. § 6973, relating to the Site. Except with
respect to future liability, these covenants not to sue shall
take effect upon entry of this Consent Decree. With respect to
the Owner/Operators? future liabi;ity, these covenants not to
sue shall take effect upon Certification of Completion of the =
Final Remedial Action by EPA pursuant to Paragréphs 111 and 112
of Section XV (“Certifications of Completion”). 'With reséect
to the Related Keyétone Parties’ future liability, these
covenants not to sue shall take effect upon entry of the
Consent Decree. These covenants not to sue are conditioned
upo% the complete and satisfactory performance by the
Owner/Operators,bf their obligationé under this Consent Decree.
These covenants not to sue extend only to the Owner/Operators,
lthe Related.Keyétone Pafties, and Related Persons and do not
extend to any other persons.

169. United States' Pre-Certification

Reservation of Rights. Notwithstanding any other proviéion of
this Consent Decree, the United States reserves, and this

Coﬁsent Decree is without prejudice to, the right to institute
proceedings in this action or in a new action, or to issue an
administrétive order seeking to compel Owner/Operators (1) to

perform further response actions relating to the Site or (2) to
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reimburse the United States for additipnal costs of response
if, pribr to Certification of Completion of the Final Remedial
Action: | |

a. conditions at the Site, previously unknown to

EPA, are discovergd; or
ib. information, préviously unknown to EPA, is
received, in whole or in part, |

and these previocusly unknown conditions or information together
with any other relevant informaticén indicate that the finai
Remediél Action is not protective of human health or the
environment. For éurposes of this Paragraph, the iﬁformation
ana conditions known to EfA shall include only that information
and those conditions set forth in the OUl ROD, the
administrative record compiled for that ROD, the administrative
record(s) (including the FFS and public comments) compiled for
the OUl RCD Amendment-for Groundwater and the OUl ROD Amendment
for Source Control, if any, and the final ROD Amendment(s) or
other final decision document issued.in connection therewith,
and all data collected at the Site and the analyses performed
thereon and available to EPA as of the date of the later of the
QUl ROD Amendment for Ground@ater or the OUl ROD Amendment for
Source Control, the documents rela;ed to the OUl ROD submitted

to EPA pursuant to the URO and the Waste Management UAO as of

- 134 -

ED_006204_00005142-00138



the date of signing of ﬁhis Consent Decree by the Regional
Administrator; and all pleadings, motions, briefs, and
submissions (inéluding documents referenced in those'pleadihgs,'
motions, briefs, and submissions) filed by any parties in this
action prior to the dape of signing of this Consent Decree by
the Regional Administrator. . ' L.
170. United S;atés' Post-Certification
Reservations of Rights. Notwithstanding any other provision of .
this Consent Decree, the United States reserves, and this
Consent Decree is without'prejudicé ﬁo, the right to institute

proceedings in this action or in a new action, or to iséue an
administrative order seeking to compel Owner/Operators (1) to
perform further response actions relaﬁing to the Site or (2) to
reimburse the United States for additional costs of response
if, subsequent.to Certification of Completion of the Final
Remedial Action:
a. conditions at the Sitef ﬁfeviously unknown to
EPA, are discovered, or
b. information, previously unknown to EPA, is
received, ih whole or in part,
and these previously unknown‘conditions or information together

with other relevant information indicates that the Final

Remedial Action is not protective of human health or the
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environment. For purposes of this Paragraph, the information
apd the conditions known to EPA shall include only that.
information and those conditions set forth in the documents
described in Paragraph 169 above, as well as, prior to
Certification of Cﬁmpletion of the Final Remedial Action: any
subsequent ROD or decision docuﬁent selecting a remedy at the-.
Site and the administrative record compiled for that ROD, any
post—-ROD édminist;ative record, and any information and those
conditions set forth in documents in the possession and/or
éontrol of EPA acqﬁired priof to the Certification of
Com?léticn of the Final Remedial Action.

171. Covenant by the State: With regard to known

environmental conditions at the Site, as defined in Paragraphs

172 and 173 of this Consent Decree, and in consideration of the

actions that will be performed and the payment regquired to be
made by the Owner/Operators to the State under the térms of
this Consent Decree, and except as specifically provided in
Paragraphs 172 and 173 (reopeners ana resefvations) of this
Section, the State covenants not to sue or to take
administrative action against Owner/Operators, fhe Related
Keystone .Defendants, and Related Persons for-any and all civil
liability for the Matters Addréssed in this Settlement,

‘including but not limited to;'liability for past and future
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responsé costs and State Natural Resource Damages, pursuant to
Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), Sections 761,
702 and 1102 of HSCA, 35 P.S. §§ 6020.701; 6020.702, -and
€020.1102, the Pennsylvania Clean Streams Law, 35 P.S. §§ 691.1
et seq., the'Pennsylvania Solid Waété Management-Act, 35 P,S.
§§ €018.101 et seg., or any other state or federal statutofy eé
common law relating to the Site. Except with respect to future
liability, these covenants shall take effect upon receipt of
the payments required to be made to the State for Stafe Past
Response Costs and State Natural Resource Damages under Section
XVIF {Reimbursement of Response Costs) by the Owner/Operators.
With respect to the Owner/Operators’ future liability, pursuant
to Section 706 of HSCA, 35 P.S. § 6020.706, these covenants not
to sue become effective when the State determines that the
regquirements of HSCA have been met and the Site no longer
presents é current or currently foreseeable future significant
risk to the public health and welfare orhthe environment, and
certifies the completion of the Remedial Action pursuant to
Section 706{c) of HSCA, 35 P.S. § 6020.706(c). With respect to
the Related Keystone Parties’ future liability, these covengnts
not to sue shall take effectﬁupoﬁ entry of this Consent Decree.
The covenants not to sue the Owner/Operators are conditioned

upon the complete and satisfactory performance by the
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Owner/Operators of their obligations under this Consent Decree.
These covenants extend only to the Owner/Operators and Related
Keystone Parties and do ﬁot extend to any other persons.

172. State’s Pre-certification Reservations:
Notwithétanding any other provision of this Consent
Decree, the State reserves, and'thié Consent Decree is without

prejudice to, whatever rights the State may have to institute
proceedings iﬂ this action or in a new action, or to issue an
administrative order seeking to compel Owner/Operators (1)  to
perform further response actions relating to the Site or (2) to
reimburse the State for additional costs of‘responsg if, prior

s

to certification of completion of the remedial action by the
State pursuant to Section 706(c) of HSCA, 35'?.3. § -
5020.706(c): -
i. . conditions at the Site, previously unknown
to EPA and the State, are discovered, or
ii. information, previouély unknown to EPA and
the State, is received, in whole or in
part,
and these previously unknown conditions or information teogether
with ény other relevant information indicate that the remedial

action is not protective of human health or the environment.

For purposes of this Paragraph 172 of this Section XXIII, the
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information and conditions known to EPA and the State shall
include only that information and those conditions set forth in
the .OU1 ROD, the administrative record compiled for that ROD,
the administrative record(s) (including the FFS and public
comments) compiled for the OUl_ROD'Amendment for Groundwater
and the OU1l ROD Amendﬁent-for Séurce:Control, if any, and the-.
final ROD Amendments or other final decision documents issued
in connection therewith, aﬂd all data collected at the Site and
analyses performed thereon and available to EPA or the State as
of the date of the OUl ROD Amendment for Source Control, the
documénts related to the OUl ROD submitted by the .
Owner/Operators to EPA or the State pursuant to the UAO and the
Waste Management UAO as of the date of signing of this Consent
Decree by the Regional Administrator and the State; and all’
pleadings, motions, briefs, and submissions {(including
documents referenced in those pleadings, motions, briefs, and
submissions) filed by any party in tbis aétion prior to the
date of signing of this Consent Decree by the Regional
Administraﬁor and the State; and all data, analyses, reports
and any other information provided to or obtained by the State_
pursuant to its role in regulating the Site pursuant to
Pennéylvania law governing municipal of solid waste disposal

facilities.
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173. State’s Post-Certification Reservations.

Notwithstanding any other provision of this Consent
Decree, the State reserves, and this Consent Decree is without
prejudice -to, whatever rights the State may have.to institute
proceedings. in this action or in a new action, or to issue an
adminiétrativg qréer seeking to'compel Owner/Operators (1) ﬁo.'
perform further response actions felating to the Site or (2) to
reimburse the State for additional costs of response only if,
suﬁsequent to certification of completion of the remedial
action by the State pursuant to Section 766(c) of HSCA, 35 P;S.
§ 6020.706(c):

i. conditions at the Site, previously.unknown
to EPA and the State, are discovered, or
ii. -information, préviously unknown to EPA and
. the State, is received, in whole or in
part,
and these previously unknown conditions sr information together
with any other relevant information indicate that the remedial
action is not protective of humaﬁ health or the environment.
For purposes of this Paragraph, the information and the
conditions known to EPA and the State shall include only that

information and those conditions set forth in the documents

described in Paragraph 172 above, as well as, prior-to
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Certification of Completion of the Final Remedial Action: -any
subsequent ROD or similar document selecting a remedy at the
Site and the administrative record compiled for that ROD, aﬁy
post—-ROD administrgtive record and ahy information and those
conditions sef forth in documents. in the possession and/or
control of EPA or the State acqﬁired érior to the Certificatioé
of Completion of thé Final Remedial Action.

174. Reservations Concerning Natural Resource
Damages of the United States: Notwithstanding any other

provision of this Decree, the United States, on behalf of its
natprél resource trustees, reserves the right to institute
procéedings against the Owner/Operators in this action or in a
new action seeking recovery of natural resource damages, based
on (1) conditiqns with respect to the Site, unknown to the
Uﬁited States at the date of lodging of this Decrée, that
result in releaseé of hazérdous substances that contributé to
injury to; destruction of, or loss oﬁ naéurai resources,'or (2)
information received after the date of lodging of the Decree
whicﬁ, together with other relevant information, indicates that
there is injury to, destruction of, or loss of natural
rgsources, of a type that was unknown, or of a magnitude
greater than waé known teo the United States at the date of

lodging of this Decree. The information and conditions known
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to the United States shall also include any potential impact
e that the pumping of groundwater and the discharge of treated
groundwater may have on wetlands, surface water, habitat or

other natural or human resources.

175. State Reservations For Natural Resource

Damages:

Notwithstanding any other provision of this Decree, the Sfate,
as the trustee of the Commonwealth’s natural resources,
reserves the right to institute proceedings against the
Owner/Operators in.this action or in a new action seeking
recpvéry of Natural Resource Damages, based on (1) conditions
with respect to the Site, unknown to the State at the date of

lodging of this Decree, that result in releases of hazardous

{,ﬂ‘ substances that contribute to injury to, destruction of, or
loss of natural resources, or (2) information received after
the date of lodgiﬁg of the Decree which, together with other
relevant information, indicates that‘thege is injury to,
destruction of, or loss of natural resources, of a type that
was unknown, . or of a magnitude greater than was known to the
State at the date of lodging of this Decree. The information
and.conditions known to the State shall also include any
potential impact that the pumping of groundwater and the

discharge of treated groundwater may have on wetlands, surface
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water, habitat or other natural or human resources.

176. Specific Reservations of Rights. The

covenants not to sue set forth in this Section do noﬁ pertain

to any matters other than those expressly specified therein.

The United-Stétes and the Statg rgéerve, and this Consent

Decree is without prejudice to, all rights-against _ .

Owner/Operators, Related Keystone Parties, and Related Pérsons,

with respect to all other mattérs, including but not limited

to, the following:

a. liability for the failure of Owner/Operators to ]
meet a requirement of this Consent Decree;

b. liébility arising from the past, present, or
future-disposal, release, or threat of release
of a hazardous substance,.pollutant,'o;
contaminant outside of the Site;

c. criminal liability; |

d. liability for past, present or future violations
of federal law other than liability resolved by
this Consent Decree;

e. liability, prior to Certification of Completion
of the Final Remedial Action, for additional

response actions, exclusive of the Groundwater

Remedial Action, that EPA determines are
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necessary to achieve Source Control Performance
Standards, but that cannot be required pursuant
to Section VII, Paragraph 55 (Modification of
Landfill Cap Remedy and Ope;ation and
Maintenance) or Paragraphs 69 (Modification of
ELGE Remedy and_bperation and Maintenance). .
177. - Source Contro} Work Takeover. In the event
EPA determineé that Owner/Operators have ceased implementation
of any portion of the Source Control Work, are seriou;ly ér
repeatedly deficient or late in their performance of the Source
Coq;rbl Work, or are implementing the Source Control Work in a
manner which may cause an endangerment to human health or the
environment, EPA may assume the performance of all or any
-portions of the Source Control Work as EPA determines
‘necessary. Owner/Operators may invoke the procedures set forth
in Section XXI (Dispute Resolution), Paragraph 155 (record
rgview), to dispute EPA’s determination tkat takeover of the
Source Control Work is warranted under this Paragraph. Costs
incurred by the‘United States in performing the Source Control
Work pursuant to this Paragraph shall be considered Future
Respoﬁse Costs that Owner/Operators shall pay pursuant to

Section XVII (Reimbursement of Response Costs and Natural

Resource Damages and Payment of Penaities).
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178. Notwithstanding aﬁy other provision of this
Consent Decree, the United States and the State retain all |
authority and reserve all rights to take any and all fesponse
actions authorized by law;

179. ﬁpon entry of this Consent Decree, and
subject to the reservation; in Paragraph 180, Owner/Operators,
the Related Keystoné'Parties, and Related Persons hereby
covenant not to sue and agree notito assert any claims or
causes of action against the United States, the State, or their
conpréctors or employees, with respect to the Site or this
Consent Decree, including, but not limited to, ahy direct oi
indirect claim for reimbursement from the Hazardous Substance
Superfund (established'pursuant to the Internal Revenue-cgdé,
26 U.Ss.C. §'9507) through Sections 106(b) (2), 111, 112, or 113
of CERCLA, 42 U.S;C. §§ 9606(b) (2), 9611, 9612 or 9613, any
direct or indirect claim for feimbursement from the State
Hazardous Sites Cleanup Fund, 35 P.S. § 6020.91, or any other
prqvision of law, any claim ggainst the United States and the
State, including any department, agency or instrumentality of
the United States and the Staée under CERCLA Secticnsv107 or
113 related‘to the Site, or any claims arising out of response

activities at the Site. Nothing in this Consent Decree shall
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be deemed to constitute preauthorization .of a claim within the
meaning of Section 111 of. CERCLA, 42 U.S.C. § §611, or 40
C.F.R. § 300.700(d).

180. . The Owner/Operators and Relatéd Keystone
Parties resefve, and this Consent becree is without prejudice
to, claims.against the United States, subject to the provision;
of Chapter 171 of Title 28 of the United States Code; and the
State for money damages for injury or loss of property or .
personal injury or death caused by the negligent or wrongful
act or omission of any employee of the United States and the
Stqte'while acting within the scope of his or her office or
employment under circumstances where the Uhited States or the
State, if a private person, would be liable to the claimant in
acbordénce with the law of the place where the act or-omissioﬁ
occurred. However, any such claim shall not include a claim
for any damages c;used, in whole or in part, by the act or
omission of any person, including any contractor, who is not a
federal employee as that term is defined in 28kU.S.C. § 2671;
nor shall any sucﬁ claim include.a claim based on EPA’s
selection of response actions, or the oversight or approval of
the Owner/Operators’ plans of activities. The foregoing
reservations in this Paragraph apply only to claims which are

brought pursuant to any statute other than CERCLA and for which
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of HSCA, 35 P.S. §§ 6020.101 et seg., or claims seeking similar
relief, that they may have, including for contribution, énly
against persons falling within either of the following
subparagraphs:

a. any person (i) whose liability to
Owner/Operators, Related Keystoﬁe Parties, or Related Persons-.
with respect to the Site is based éolely'qn Section 107 (a) (3)
or (4) of CERCLA, 42 U.S.C. § 9607(a)(3) or (4), (ii) who
arranged for the disposal, treatment, or trahsport for disposal
or treatment, or aecepted for transport for disposal or
tregtment, at the Site of only Municipal Solid Waste or Sewage
Sludge owned by such persoﬁ, and (iii) whose volﬁme of |
Municipal Solid Waéte or sewage sludge disposed of at the Site
Adoes not exceed 18,000 cubic vyards:;

b. . any person (1) whose liability to
Owner/Operators, Related Keystone Parties, or.Rela:ea Persons
with respect to the Site is based so;elylon Section 107(a) (3)
or (4) of CERCLA, 42 U.S.C. § 9607(a) (3) or (4) and (ii) who
arranged for the disposzal, treatmenf, or transport for disposal
or treatment, or accepted for transport for disposal or.
treatment, at the Site of 1800 cubic yards or less, of which

not more than 55 gallons or 100 pounds consisted of materials

containing hazardous substances derived from commercial,
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institutional, or industrial processes or activities (except
where EPA has determined that such material contributed or
could contribute significantly to the costs of reéponse at the
Site) and the balapce consisted of Municipal Solid Waste or
Sewage Sludge} |

except that in the event a-person or pa:ty in -
subparagraphs (a) or (b) files a_claim against an
Owner/Operator, Related Keystone Party, or Related Person, the _,\J/f
Owner/Operator, Related Keystone Party, or Related Person may
assert claims or defenses against such person or party as
neqeséary to defend againstvsuch a claim.

183. The United States, and the State to the

extent the State exercises its resefvation of right;, reserves
the right to enfbrce-the wailvers and releases in Paragrgphs 181
and 182 (substantive waivers) of this Section under the terms
of this Consent Décree. The Owner/Operators; Related Keystone
Parties, and Related Persons agree, and fhé Court by entering
this Consent Decree finds, that the specified claims against
parties that meet the criteria in Paragraphs 181 and 182 of
this Section are barred. A party sued by the Owner/Operators,
Related Keystone Parties, and Related Persons may assert as a
defense or baf to such an action that the party meets the

criteria in the Paragraphs 181 and 182 and, in the event the
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Court deﬁermines that tﬁey do satisfy those criteria, the
claims shall be dismissed.

184, Upon egtry of this Consent Decree,
Owner/Operators, the Related Keystone Parties, and Relaﬁed
»Persons agree'that; for Matters'Addressed in the Settlement,
they shall: (1) agree not to challenge, contest, or submit
comments upon any other consent dgcrees entered into by the
United States'and any other parties to this action, to the
extent suéh settlements pertain to the Matters Addressed in
this Settlement; (2) withdraw with prejudice their objections
to gny consent decree between the United States and/or PADEP
and any party, including but not limited to the-de micromis
settlements, the Octocber 22, 1997 cash-out consent decree, énd
.phe OGD consent decree, at the Site pertaining to Matters
Addressed in the Settlement; (3) withdraw with prejudice any
pending challengeé to the EPA-selected remedies at the Site;
(4) refrain from and forego any right to ;ppeal or otherwise
seek review of any opinion, ruling, or order entering consent
decrees between ;he United States and/or PADEP and any pérty
pertaining to Matters Addressed in the Settlement at the Site;
and (53 withdraw with prejudfce their pending réquests for
information and jﬁdicial éction-under the Freedom of

Information Act, 5 U.S5.C. § 552, as amended (“FQI2”) (and the
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United States in consideration for that withdrawal agrees not
to seek any costs or charges for same) and further agree not to
submit fufure FOIA requests or to institute future FOIA
litigation pertaining to Matters Addressed in the Settlement,
except to the extent necessary to obtain data or technical
information required‘for perforﬁance of the Source Con;rol Work
or for proceedings under Section XXI (Dispute Resolution).

185. These'covenants shall not bar
Owner/Operators, the Related Keystone Parties, or Reléted
Persons.from asserting against the United States or any 6ther
party not within the scope of Paragraphs 181 and 182 claims
they would otherwise have that arise in the future out of an
action taken or claim made by EPA, the United States or the
State pursuant to the authority reserved in Section XXfIIf'
Paragraphs 1638, 170, 172, 173, 174,vand 175 {(reservations and
reopenérs) of this Consent Decree. Nothing in this Consent
Decree shall be deemed to constitute'preéuthorization of a
claim within the meaning of Section 111 of CERCLA, 42 U.S.C. §
9611, or 40 C.F.R. § 300.700(d).

XXV'. EFFECT OF SETTLEMENT: CONTRIBUTICN PROTECTIOﬁ

186. Except as provided in Section XXIV,
Paragraphs 181 and 182 (waivers), nothing in this Consent

Decree shall be construed to create any rights in, or grant any

- 151 -

ED_006204_00005142-00154



cause of action to, .any person not a party to this Consent

Decree. The preceding sentence shall not be construed to waive

or nullify any rights that any person not a signatory to this
Consent Decree may have under applicable law. Except to the
extent provided in Section XXIV, Pdragraphs 181 and 182, each
of the Parties expressly reservés any and all rights .
(including, but not iimited to, any right to contribution),

- defenses, claims, demands, and causes of action which egch
party may have with respect to any matter, transaction; or
occurrence relating in any way to the Sité'against any person
not a party hereto.

187. With respect to claims for contribution by
any person, under any state or federal law or common law

against Owner/Operators, Related Keystone Parties, and Related

Persons for matters addressed in this Consent Decree, the
Parties hereto agiee, and the Court by entering this Decree
finds, that the Owner/Operators, Related:Keystone Parties, and
Related Persons are entitled to such protection from
contribution actions or claims aé is provided by Section
. 113(f)(2) of CERCLA, 42 U.S.C. § 9613 (f) (2), for Maﬁters

Addressed in this Settlement.

188. ' a. Subject to the State’s reservation of

rights in Paragraphs 172 and 173, each of the Owner/Operators,
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Related Keystone Parties; and Related Persons is a person that
"has resolved its liability to the State for the Site and is
entitled to protection from claims for contribution régardidg
Matters Addressed in the Settlement, as provided by Section
113(f) (2) of CERCLA, 42 U.S.C. § 9613(f) (2), and Section
705(c) (2) of HSCA, 35 P.S. §.6020.705(c)(2). This contributioﬁ
protection is intended to be as broad as possible under CERCLA
and HSCA for the Matters Addressed in the Settlement.
b. Each of the Owner/Operators, Related

Keystone Parties, and Rélated Persons acknowledges that the
StaFe'has no obligation to defend it in any suit, demand, or
claim'for contribution for any matters arising from the release
and threatened release of hazardous substances af the Site,
arising out of the response actions at the Site, or arising out
of this Cbnsent.Decree.

189. . Except as provided in Paragraphs 181 énd
182 (Waivers), the Owner/Operators, Relateé Keystone Parties,-
and Related Persons agree not to assert any additional
contfibutibn actions, pursuant to Sections 107 or 113 of
CERCLA, for the Matters Addressed in this Settlement for which
they receive contribution pro%ection. Owner/Operators, the

Related Keystone Parties, and Related Persons further agree

that, with respect to any suit or claim for contribution
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.

pursuant to CERCLA bfought by them for matters not addressed in
this Consent Decree but reiating to the Site, they will notify
the United States in writing no later than sixty days prior to
initiation of siuch suit or claim. The Owner/Operators, Related
Keystone Pa;ties, and Related.Per;ons also agree that with
respect to any suit or claim for contribution brought against;’
them pursuant to CERCLA for mattérs related to this Site they
will notify in writing the United States within ten (10) days
of service of the complaint. In addition, Owner/Operators, the
Related Keystone Parties, and Related Persons shall notify the
United States within ten (10) of service or receipt of any
Motion for Summary Judgment and within ten (10) days of'receipt
of any érder from a court setting a case for trial on matters
related to this Conseﬁt Decree. Owner/Operators, Related .
Keystone Parties, apd Rglated Persons acknowledge that the
United States has no obligation to defend them in any suit or
claim for contribution.

1980. In any subsequent administrative or
judicial proceeding-initiétéd by the United States and/ocr the
State for injunctive.relief, recovery of response costs, or
other appropriate relief relating to the Site, Owner/Operators,
Related Keystone Parties, and Related Persons shall not assert,

and may not maintain, any defense or claim based upon the
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principles of waiver, ;ggnjugicata, collateral estoppel, issue
preclusion, claim-splitting, or other defenses based upon any
contention that the claims raised by the Unitéd States and/or
the State in the subsequent proceeding were or should have been
brought in the insfant case; provided, ﬁowever, that nothing in -
this Paragraph affects the enfoiéeability of the covenants not -
to sue set forth in Section XXIII (Covenants Not to Sue by
Plaintiff).

191. No Admissions. Nothing in this Consent
Decree shall be construed as an admissioﬁ of any fact, law, or
liability on the part of Owner/Operators, Related Keystone
Paréies, and Related Persons. The United States, the State,
and the Owner/Operators, Related Keystone Parties, and Related
Persons agree that neither this Consent Decree, nor any part
hereof, nor the entry into, nor any performance under ;hig.
Consent Decree, by any of the Owner/Operators, Related Keystone
Parties, or Related Persons, shall ¢onsti£ute or be construed
as a finding or admission or acknowledgment of the factual or

legal allegations contained in this Consent Decree or in the

Complaints, or any liability, fault, wrongdoing, or evidence of

such, or an admission or violation of any law, rule,
regulation, or policy, by any Owner/Operator, Related Keystone

Party, or Related Person. This Consent Decree shall not be
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édmissible into evidence in any proceeding for the purpose of
estabiishing any liability on the part of Owner/Operators,
Related Keystone Party, or Related Person relating to_the Site, -
including without limitation any liability pursuant to the |
Unilateral Adminisfrative Order or the Waste Managemen; UAO,
provided, ﬁowever, that this Consént Decree may be offered inte
evidence by any party hereto in a proqeeding to enforce the
tgrms, conditions, or effect of this Consent Decrée; The
Owner/Operators expressly deny that they failed to comply with
the UAO or the Waste.Managément URO and/or failed to comply
with the UAO or the Waste Management UAO without sufficient
cause. The Owner/Operators also expressly deny any liability

under Section 106(b) (1) and 107(c) (3) of CERCLA which is based

upon principles of successor liability.

XXVI. ACCESS TO INFORMATION

1%2. . Subject to the provisions of the following
Paragraph, Owner/Operators shall, upon request, provide to EPA
and the State copies of all documenté and information within
their poséession or control-or that of their contractors or
agents relating to activities at the Site or to the
implementation of this Conse§t Decreé, including, but not
limited to, sampling, analysis, chain‘of custody records,

manifests, trucking logs, receipts, reports, sample traffic
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routing, correspondenée, or other documents or information
related to the Source Contfol Work. Owner/Operatqrs shall also
make available to EPA and the State, for purposes of .
invéstigation, information gathering, or testimony, their
employees, agents,vor_representatives with knowledge of
rele#ant'fgcts concerning the performance of the Source
Contr&l.

193. a. Owner/Operatdrs may assert business
confidentiality claims covering part or all of the documents or
information submitted to Plaintiffs under this Consent Decree
to th? extent permitted by and in accordance with Section
'104(8)(7) of CERCLA, 42 U.S.C. § 9604 (e) (7), and 40 C.F.R. §
2.203(b). Documents or information determined to be
confidential by EPA wi;l be afforded the protection spepigigd
in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality
accompanies documenfs or information when they.are submitted to
EPA, or if EPA has notified Owner/Operators that the documents
or information are not confidential unaer the standards of
Section 104 (e} (7) of‘CERCLA, the public may be given access to
such documents or information without further notice to the
Owner/Operators.

| b. The Owner/Operators may assert that certain

documents, records and other information are protected as

- 157 -

ED_006204_00005142-00160



attorney work product or are privilgged under the attorney-
client privilege br any other privilegeyfecognized by‘federal
law. If the Owner/Operatérs assert sﬁcﬁ a protection or
privilege in lieu of providing documents, tﬂey shall pfoﬁide
the Plaintiffs with the following: (i) the title of the
docﬁment,_récotd, or information;.(Z) the date of the document,
record, or information; (3) the name ahd title of the author ;f
the document, record, or information; (4) the name and title of
each addréssee and recipient; (5) a description of the contents
of the document, record, or information; and (6) the privilege
.asserFed by OQner/Operators.

194, However, no documeﬁts,-reports, or other
information required to bg submitted pursuant to the |
requirements of thi§ Coﬁsent Decree shall be withheld on
grounds that they afe privileged. No claim of confidentiality
shail be made with fespect Eo any data, including, but not
limited to, all sampling, analytical, monitoring,
hydrogeologic, scientific, chemical, or engineeriﬂg data
developed pursuant to this Consent Decree or its Attachments

evidencing conditions at or around the Site.

XXVII. RETENTION OF RECORDS
195, Until ten (10) years after Owner/Operator’s

receipt of EPA's notification pursuant to Paragraph 112 of
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Section XV (Certifications of Completion), each Owner/Opérator
shall preserve and retain all records aﬁd_documents now in its
possession of control or which come into its possession or
control that relate in any manner to the performance of the
Source Control Work or Work undér the UAO or Waste Management.
UAO, or liaﬁility of ahy person férlresponse actions conducted.
and to be conducted at the Site, regardless of any‘corporate -
retention policy to the contrary. Until ten (10) yeérs after
Owner/Operator’s receipt of EPA's notification pursuant to
Paragraph 112, Section XV (Certifications of‘Completion),
Owner{Operators shéll'also instruct theif contractors and
agents to preserve all documents, records, and information of

whatever kind, nature, or description relating to the

performance of the Source Control Work.

196. At the conclusion of this docuﬁent
retention period,_OQner/Operators shall notify the United.
States and the State at least ninety (90). days prior to the
destruction of any such records or documents, and, upon request
by the Un;ted States, Owner/Operators shall deliver any such
records or documents to EPA. If the United States has not
responded to Owner/Operator’s notice prior to the time

Owner/Operators intends to destroy the records or documents, -

Owner/Operators Management shall deliver all such records and
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documents to EPA no earlier than ten (10) days after providing
an édditional written notice that such rééords and documents
will be delivered, unless EPA provides otherwise aftef
receiving such notice. Owner/Operators may assert that certain
documents, records and other information are privileged under
the attornef—c;ient piivilege or-ény other privilege recognized
by federal law.' If Owner/Operators assert such a privilege, .
they shall ﬁrovide the Plaintiffs with the following: (1) the
title of thé document, record, or information; (2) the date of
the document, record, or informatibn;‘(B) the name and title of
the agthor of the document, record, or infofmation; (4)-the
namé and title of each addressee énd recipient; (5) a
description of the subject of the document, record, or
informétién; and {6) the privilege asserted by Owner/Operafors.
However, no documents, reports, or other information created or
generated pursuant fo‘the requirements df the Consent Decree
shall be withheld on the grounds that they are privileged.

197. Each Owner/Operator hereby certifies

individually that, to the best of its knowledge and belief;

after thorough inquiry, it has not altered, mutilated,

discarded, destroyed, or otherwise disposed of any records,
docuﬁents, or other information relating to its potential

liability regarding the Site .since notification of potential
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liability by the United States or the étate or the filing of
suit against it regarding the Site and that it has fully
complied with any and all EPA requests for information pursuant
to Sections 104 (e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604 (e)
" and 9622(e); and Section 3007 of RCRA, 42 U.S.C. § 6927.

| XXVIII. EQEISE§_A§2_§§§§I§§IQ§§

i98. Whenever, under the terms of this Consent
Decree, written notice is'required to be given or a report or
other doéument is required to be sent by one Party to another,
it shall be directed to the individuals at the addresses .
speciéied below, unless those individuals or their successors
give notice of a change to the other Parties in writing.. All
notices and submissions shall be considered effective upon
receipt, unless 6the:wise provided. Written notice as- .. -
specified-herein shall constitute complete sa?isfaction of any
written notice requirement of the Consent Decree with respect
to the United States, EPA, the State; and the Owner/Operators,

respectively.

AS to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: DOJ #80-11-2-656A
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41006
08/03/00 THU 13:32 FAX 202 616 6583 7

and

As to the United States and EPA:

Thomas Cinti _

Assistant Regional Counsel (3RC42)

United States Environmental Protection Agency
Region III '

1650 Arch Street

Philadelphia, PA 19103

As to EPA:-

Kelley Chase [3HS21]

EPA Project Coordinator

United States Environmental Protection Agency
Region III

1650 Arch Street

Philadelphia, PA 185103

As to the State:

Richard Morgan

State Project Coordinator
PADEFP

909 Elmerton Avenue

_ 2m Floor 4

) Environmental Cleanup Programs
Harrisburg, PA 17110

As to the Ownerzbgeratgrs:

Stephen-T. Joyce General Counsel

4 Liberty Lane Waste Management
Hampton, NH 03842 Suite 4000

1001 Fannin Street
Houston, Texas 77002
and :

Robert Fox

Manko, Gold & Katcher, LLP
401 City Avenue

Bala Cynwyd, PA 19004

Wm. Roger Truitt
Piper Marbury Rudnick & Wolfe, LLP
6225 Smith Avenue
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6225 Smith Avenue
Baltimore, MD 21208

XXIX. EFFECTIVE DATE

188. The effective date of this Consent Decree
shall be the aate upon which this. Consent Decree is entered by
the Clerk of the Cougt, except és ctherwise provided herein. -

LXX. RETENTION_OF JURISDICTION

200. This Cert retains jurisdiction éver both
the subject matter of this Consent Decree and the
Owner/Opératdrs-for the duration of the performance of the
terms'and provisions of this Consent Decree for the purpose of
enabling any of the Parties to apply to the Court at any time
for such further order, direction, and relief as may be
necessary or appropriate for the construction or modifica%ion
-of.this Consent Decree, or tc effectuate or enforce compliance
with its terms, of to resclve disputes in accordance with
Section XXI (Dispute Resclution) hereof. '

XXXI. APPENDICES

201. The following appendices are attached to

and incorporated intoc this Consent Decree:’ |
“Appendix A" is the OUl:s ROD.
“Appendix B" is the draft éasement in Section ¥,

Paragraphs 84 (c) and 85(c).
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XXxX1I. COMMUNITY RELATIONS

202. Owner/Operators shall propose to EPA and

the State their participation in the community relations plan
to be developed by EPA. EPA will determine the appropriate
role for the bwner/Operators under-the Plan. Owner/Operators
shall also.cooperate with EPA agd the Séate in providing i
information regarding the Source Control Work to the public.
As requested by EPA or the State, Owner/Operators shall
participaté in the preparation of such information for
dissemination to the public and in public meetings which may be
held ér sponsored by EPA or the State to explain activities at
or relating to the Site.'
XXXIIT. MODIFICATION

203. ' Schedules specified in this Consent Decree,
including those set forth in Section XI (Reporting
Requirémenfs) for completion of the Source Control Work may be
meodified by agreement of the EPA Prqject(Coordinator and the
Ownér/Operators. All such modif%cations shall be made in
writiné. In the évent of a move, the party will prbvide
written notice to the Parties identified in Section XXVIII of
changes to addresses and teléphone numbers.

- 204. Except as otherwise provided in this

Paragraph and Paragraph 203, no modifications shall be made to
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provisions of this Consent Decree without written notification
to and written approval of the ﬁnited States, Owner/Operétors,
the Related Keystone Parties, and the Court. Priorlto |
providing its apprqval to any modification to the provisions of

this Consent Decree, the United States will provide the State

with a reasonable opportunity to review and'comment on the
proposed modification. Mbdifications to the Source Control
Reﬁedial Action Work Plan, and any other plan apéroved by EPA
under this Consent Decree that do not materially alter the
requirements of thése documents may be made by written
agreeﬁent between the EPA Project Coordinator, after providing ‘
the State with a reasonable opportunity to review and comment

on the proposed modification, and»the Owner/Operators.
Modifications to the Source Control Reﬁedial Action made
pursuant to Ea:agraphs 55 (Modification of the Landfill Cap
Remedy’ and Operation and Maintenance) and Paragraphs 69
(Modification of ELGE Remedy and Ope;atiéh and Maintenance) may
be made by EPA. Nothing in this Decree shall be deemed to

alter the Court's power to enforce, supervise, or approve

modifications to this Consent Decree.
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XXXIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

205. This Consent Decree shall be lodged with
the Court for a périod of not less than thirty (30) déys for
publ;c notice and comment in.accordance‘with Section 122(d) (2) .
of CERCLA, 42.U.S.C. § 9622(d)(2);.and 28 C.F.R. § 50.7. The
United States résérves the right to withdraw or withhold its
éonsent if the comments regarding the Consent Decree disclose
facts or coﬁsiderations which inéicate that the Consent Decree
"is inappropriate, improper, or inadequate. The Owner/Operators
and the Related Keystone Parties consent to the entry of this
Conseﬁt Decree without further notice. |

206. If for any reason the Court should decline
to approve this Consent Decree in the form presented, this -
agreement is voidable at the sole discretion of any Party and
the terms of the agreement may not be used as evidence in any
litigation between the Parties. ‘

XXXV. SIGNATORIES/SERVICE

207. .Each undersigned representative of an
Owner/Operator and a Related Keystone Party to this Consent
Decree and the Assistant Attorney General for the Environment
and Natural Résources Divisiéh of tﬁe Department of Justice
certifies that he or she is fully authorized to enter into the

terms and conditions of this Consent Decree and to execute and
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legally bind such Party to this document.

e, 208. Each Owner/Operatcor and Related Keystone
Party hereby agrees noct to oppose entfy of this Consent Decree
by this Court or to challenge any provision of this Consent
Decree unleés'the United Sﬁétes haé notified the
Owner/Operators and Related Keystone Parties in writing that if
no longer supports entry of the Consent Decree.

209. Each.Owner/Operétor and Related Keystone
Party shall identify, on the attached signature page, the name,
address, and telephone number of an agent who is authorized to
accepé service of process by mail on behalf of that Party with
respect to all matters arising under or relating to this
Consent Decree. Owner/Operators and Relaﬁed Keystone Parties
hereby agree to éccept service in that manner and to waive the
formal seévice requirements set forth in Rule 4 cf the Federal

Rules of Civil Procedure and any applicable local rules of this

Court, including, but not limited to, service of a summons.
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SO ORDERED THIS DAY OF » 1889,

United States District Judge
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THE UNDERSIGNED PARTIES enter into this Coensent Decree in the

matter of United States v. Keystone Sanitation Company. relating

to the Keystone Sanitation Landfill Superfund Site.

FOR THE ONITED STATES OF AMERICH

Date: é/ - /»” ) , X ./ M
7 LOIS J. SCHIFFFR
Assistant Attorney General
Environment and Natural Resources
Division
U.S. Department of Justice

Washington, D.C. 20530

Date: . ,A/Q&yMLA4 F:LV®4NA“V4LLx

: ' NANCY FLICHINGER

Senior Attorney

Environmental Enforcement Section
Environment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

DAVID BARASCH
United States Attorney
Middle District of Pennsylvanla

- 169 -

ED_006204_00005142-00172



Date:

‘Date:

Date:

Date:

51 [

2

& s/
;7 a

ANNE FICRENZA
Assistant United States Attorney
Middle District of Pennsylvania

/%%M_

Brad y M. Campbell

Regional Administrator

U.S. Environmental Protection
Agency - Region III

1650 Axrch Street
Philadelphia, PA 19103

Ly e Syl

| z§A/WILLﬂﬁM C. EARLY
Regional Counsel

U.S. Environmental Protection
Agency - Region III
1650 Arch Street

- Philadelphia, PA 19103

7 DL

THOMAS A. CINTI

Senior Assistant Regional Counsel
U.S. Environmental Protection
Agency - Region III

1650 Arch Street

Philadelphia, PA 19103
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_ FOR THE COMMONWEALTH OF
: PENNSYLVANIA, DEPARTMENT OF
ENVIRONMENTAL PROTECTION

et ’_7//2/0‘0 | (rned M

Japigs Flesher
Reggional Environmental Cleanup
Program Manager .
Southcentral Regional Office

- Pennsylvania Department of
Environmental Protection

Date: 4 fa

Assistant Counsel
Southcentral Regional Office
Pennsylvania Department of
Environmental Protection
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THE UNDERSIGNED PARTY enters into this Consent.Decree in the matter of United

States v. Kevstone Sanitation Companv, relating to the Keystone Sanitation Landfill

Superfund Site.

FOR Waste Management of Pennsylvania, Inc.

™l o~
Date: September 11. 2000 oFmphr &Y"‘

Stephen T' Joyce U)

Area Director-Closed Sites
4 Liberty Lane West
Hampton, NH 03842

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

Company: Waste Management, Inc.
Attn: V.P. & Assistant General Counsel
Regulatory/HSE
Address: 1001 Fannin. Suite 4000
Houston, TX 77002
Phone Number: 713-512-6369
Fax Number: 713-209-9711

with copy to:

Name: Stephen T. Jovce

Company: Waste Management. Inc.
Address: 4 Liberty Lane West

' Hampton. NH 03842
Phone Number: 603-929-3490

Fax Number: 603-929-3152

and,

Name: Robert Fox, Esq.

Company: Manko, Gold & Katcher

Address: 401 Citv Avenue, Suite 500
Bala Cvowvd. PA 19004

Phone Number: 610-660-5700

Fax Number: 610-660-5711

5
H

A separate signature page must be signed by each corporation, individual or other

legal entity that is settling with the United States.
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THE UNDERSIGNED PARTY énters into this'Conéent Decree in the

matter of United States v. Kevstone Sanitation Companv,
relating

to the Keystone Sanitation Landfill Superfund Site.

FOR i COMPANY, INC. */
Date: .
[Name -- Please Type]
[Title —-—- Please Type]
[Address -- Please Type]

, Agent Authorized to Accept Service on Behalf of Above-
signed Party:

Name: [Please Tvpel
Title:
Address:
Tel. Number:

*/ A separate signature page must be signed by each
corporation, individual or other legal entity that is
settling with the United States.50
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FOR THE COMMONWEALTH OF
PENNSYLVANIA

Date:

James Flesher

Regional Environmental Cleanup
Program Manager

Southcentral Regional Office
Pennsylvania Department of
Environmental Protection

Date:

Beth Liss Shuman
Assistant Counsel
Southcentral Regional Office
. Pennsylvania Department of
- Environmental Protectiocn
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United

States v. Kevstone Sanitation Companv, relating to the Keystone Sanitation Landfill

- Superfund Site.

F OR Waste Management of Marviand. Inc.

Date: September 11. 2000 S TATYU—

Stephen T /Joyce w
Area Director-Closed Sité

4 Liberty Lane West
Hampton, NH 03842

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

Company: Waste Management. Inc.
Attn:  V.P. & Assistant General Counsel
Regulatorv/HSE
Address: 1001 Fannin, Suite 4000
Houston, TX 77002
Phone Number: 713-512-6369
Fax Number: 713-209-9711

with copy to:

Name: Stephen T. Jovce

Company: Waste Management. Inc.

Address: 4 Liberty Lane West
Hampton, NH 03842

Phone Number: 603-929-3490

Fax Number: 603-929-3152

and,

Name: Robert Fox. Esq.

Company: Manko. Gold & Katcher

Address: 401 Citv Avenue. Suite 500
Bala Cynwyd. PA 19004

Phone Number: 610-660-5700

Fax Number: 610-660-5711

A separate signature page must be signed by each corporation, individual or other

legal entity that is settling with the United States.
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

Keystone Sanitation Company, relating to the Keystone Sanitation Landfill Superfund Site.'

FOR KEYSTONE SANITATION COMPANY, INC.

Date: j/?’?/od /%//M L
_ enneth F. Noel
President
355 Clouser Road

Hanover, PA 17331

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Narme: Wm. Roger Truitt, Esquire

Title: Attorney

Address: Piper Marbury Rudnick & Wolfe LLP
6225 Smith Avenue

) . Baltimore, MD 21209-3600
= (410) 580-4277
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

Keystone Sanitation Company, relating to the Keystone Sanitation Landfill Supeffund Site.

FOR RELATED KEYSTONE PARTY
FLATBUSH GOLF COURSE, INC.

bue_7 for Lo Bt Lt
’ v enneth F. Noel |

President
940 Littlestown Road
Littlestown, PA 17340

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Wm. Roger Truitt, Esquire

Title: Attorney

Address: Piper Marbury Rudnick & Wolfe LLP
6225 Smith Avenue
Baltimore, MD 21209-3600
(410) 5804277
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

Keystone Sanitation Company, relating to the Kcyétonc Sanitation Landfill Superfund Site.

FOR KEYSTONE DEFENDANT
KENNETHF. NOEL

Date: %27/ o0 ‘ W

55 Clouser Road
Hanover, PA 17331

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Wm. Roger Truitt, Esquire

Title: Attorney

Address: Piper Marbury Rudnick & Wolfc LLP
6225 Smith Avenue

Baltimore, MD 21209-3600
(410) 580-4277
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

Keystone Sanitation Company, relating to the Keystone Sanitation Landfill Superfund Site.

FOR KEYSTONE DEFENDANT
ANNA M. NOEL

Date: 4’0{7-’j/ MW g 0‘1:/6—-/

355 Clotser Road
Hanover, PA 17331

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Wm. Roger Truitt, Esquire

Title: Attorpey

Address: Piper Marbury Rudnick & Wolfe LLP
6225 Smith Avenue
Baltimore, MD 21209-3600
(410) 580-4277
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v,

Kevystone Sanitation Company, relating to the Keystone Sanitation Landfill Superfund Site.

FOR RELATED KEYSTONE PARTY
LISA A.NOEL

Date: __lanlac /¢“ O}I&’L

25 AsHfield Drive
Littlestown, PA 17340-9526

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Wm. Roger Truitt, Esquire

Title: Attorney ,

Address: Piper Marbury Rudnick & Wolfe LLP
6225 Smith Avenue
Baltimore, MD 21209-3600
(410) 580-4277
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of 61;iled States v.

Kevstone Sanitation Company, relating to the Keystone Sanitation Landfill Supcrﬁmd‘ Sile.

FOR RELATED KEYSTONE PARTY
LORIJ. SLUSSER (NEE NOEL)

LSl » P
owe St 30,200 G cﬁe’%&w
over, PA 17331

Agent Authorized 1o Accept Service on Behalf of Above-signed Party:

Name: Wm. Roger Truitt, Esquire

Title: Attomey

Address: Piper Marbury Rudnick & Wolfe LLP
6225 Smith Avenue
Baltimore, MD 21209-3600
(410) 580-4277
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

Kevstone Sanitation Company, relating to the Keystone Sanitation Landfill Superfund Site.

FOR RELATED KEYSTONE PARTY

BRIAN K. NOEL
Date: Z/27 fe0 A PIR AW
‘ - 250 Clouser Road

Hanover, PA 17331-9027

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Wm. Roger Truitt, Esquire

Title: Attorney _

Address: Piper Marbury Rudnick & Wolfe LLP
6225 Smith Avenue
Baltimore, MD 21209-3600
(410) 5804277
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

Keystone Sanitation Company, relating to the Keystone Sanitation Landfill Superfund Site.

FOR RELATED KEYSTONE PARTY

BART F.NOEL
Date: /o7 foo A AL
’ 475 Basehoar School Road
Littlestown, PA 17340

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Wm. Roger Truitt, Esquire

Title: Attorney '

Address: Piper Marbury Rudnick & Wolfe LLP
6225 Smith Avenue
Baltimore, MD 21209-3600
(410) 580-4277
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v,

Keystone Sanitation Company, relating to the Keystone Sanitation Landfill Superfund Site.

FOR RELATED KEYSTONE PARTIES
NOEL FAMILY TRUST

BART F. NOEL SEPARATE TRUST
BRIAN K. NOEL SEPARATE TRUST
LISA A.NOEL SEPARATE TRUST
LORI J. NOEL SEPARATE TRUST

Date: éi_e_‘g_@ azz‘,gm Mam 82/
' Mary E. Kellef ~

Trustee
~ 424 Granite Station Road
Gettysburg, PA 17325

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Wm. Roger Truitt, Esquire

Title: Attomey

Address: Piper Marbury Rudnick & Wolfe LLP
6225 Smith Avenue
Baltimore, MD 21209-3600
(410) 5804277
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RO

RECORD OF DECISION

DECLARATION

Site Name and location

Keystone Sanitation Landfill Site _
Adams County, Union Township, Pennsylvania
Operable Unit One T

Statement of Basis and Purpose

' This decision document presents the selected remedial action
for the Keystone Sanitation Landfill Site (Site) in Adams County,
Union Township, Pennsylvania. It was developed in accordance with
the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (CERCLA), as amended, 42 U.S.C. Section 9601
et seg. and is consistent, to the extent practicable, with the
National 0il and Hazardous Substances Contingency Plan (NCP), 40
C.F.R. Part 300. 55 Fed. Reg. 8666 (March B, 1990). This decision
is based on the contents of the Administrative Record for the Site.

~ The Commonwealth of Pennsylvania concur with the Selected
- Remedy. '

Assessment of the Site

Pursuant to duly delegated authority, I hereby determine,
pursuant to Section 106 of CERCLA 42 U.S5.C. § 9606 that actual or
threatened releases of hazardous substances from this Site, as
-discussed in the Summary of Site Risks on pages 18 through 30, if
not addressed by implementing the response action selected in this
ROD, may present an imminent and substantial endangerment to public
health, welfare or the environment.

Describtion of the Remedy

The Selected Remedy addresses the principal threat poseq by
the Site from the ingestion of groundwater by reducing the risks
to human health and environment through the use of groundwater
extraction and treatment and the installation of an impermeable
cap. It does not provide treatment of the waste as it has been
found to be impracticable. This remedy will prevent.ccntlnqi%
infiltration from the wastes to the groundwater and g?ﬁﬁkalﬁl 3
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found not to be practicable as a principal element of the remedy”
since the size of the landfill and the nonhomogeneity of the wastes
preclude a remedy in which the contaminants could be treated in a
cost-effective manner.

Because this remedy will result in hazardous substances
remaining on-site above health-based levels, a review shall be
conducted as reguired by Section 121(c) of CERCLA 42 U.S.C. §
8621 (c), within five vears after commencement of the remedial
action, and every five vears thereafter as required, to ensure that
the remedy continues to provide adequate protection of human health
and the environment.

gﬁg—@g_/i’-—————- C?/Za/‘?u

‘Edwin B. Erickson , ' Date
Regional Adm.n.zstrator
Region III

AR30L735
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RECORD OF DECIEION

KEYSTONE SANITATION LANDFILL SITE
Decisicn Bummary

S _ CATION AND DESCR N . '

The Keystone Sanitation Landfill Site (Keystone Site or Site) is
an inactive privately owned facility (Keystone Sanitation Company
or Keystone), permitted by Pennsylvan;a Department of Environmental
Resources (PADER) to receive household and municipal wastes and
certain types of industrial and construction debris. The landfill
is located on a 40 acre tract of land in Union Township, Adams
County, Pennsylvania, southwest of Hanover, Pennsylvania and is.
approximately 800 feet north of the Pennsylvania (PA)-Maryland (MD)
border. (See Figure 1 for Site location). It is fenced on the
eastern and western sides and bounded by Line Road to the south and
Clouser Road to the northwest.

The landfill which operated from 1866 to April 1950 is situated on
top of a ridge. It is built in a horse-shoe shape with the owner
of " the landfill residing in a home on the inside edge of the
landfill property. There are approximately 36 residents within a
l1-mile radius of the Keystone Site and approximately 700 residents
within a 3-mile radius of the Site. Littlestown, Pennsylvania is
the closest town to the Site. It has a population of approximately
3,000 and is located 3 miles north of the Site. Some residences are
located near the landfill, but the predominant land use is
agricultural, not residential. Residents in the area of the Site
utilize domestic wells to obtain their water supply.

The topography of the area cohsists of gently rolling hills and
valleys formed by the northeasterly tending elongated valleys and
ridges. Most surface water flows northward to an unnamed perennial
tributary of Conewago Creek located 100 feet north of the Keystone
site. A smaller guantity of runoff flows southward into an unnamed
tributary to Piney Creek, located about 2000 feet south of the Site
in the State of Maryland.

The landfill was constructed as a renovating base landfill without
a liner or leachate treatment or collection system. Depth of
wastes average 30 feet. Fractured bedrock of the Marburg Schists
underlies the Site overlain by varying thicknesses of silty clay
scil which was used for constructing the base of each cell and for
daily, intermediate and final cover. Its maximum elevation is
approximately 700 feet with a vertical relief of approximately 100
feet within a 2000 foot radius of the Site. A perennial grass cap
is growing over the Site with the exception of the two newly closed

cells.
AR304759

EPA 036430

ED_006204_00005142-00191



SITE HISTORY

Since 1966 (pre-dating the establlshment of PADER in 1970),
the Keystone Site has been used as a2 sanitary landfill. It
is estimated that 300 to 376 tons per day of waste have been
disposed at the site. In 1874, five wmonitoring wells (Ki,
K2, K3, X4, and X5) were installed by Keystone at the landflll
perlmeter tc mon;tor groundwater quallty.

In 1982, all faczlltles permztted by PADER were requlred to monitor

groundwater for volatile organic compounds (VOCs). A sample taken .

by PADER in November 1982 from Keystone monitoring well Kl revealed

VOC contamination in the groundwater. Subseguent testing of the

. onsite residential well and the nearby'uundorf Spring revealed that
they also contained VOCs.

In April 1984, an EPA Field Investigation Team (FIT) performed a
site investigation in response to citizen complaints of illegal
dumping and groundwater contamination and to assess the Site‘'s
eligibility for inclusion on the EPA National Priorities List (NPL)
established pursuant to Section 105 of CERCLA, 42 U.5.C. § 960S.
Sample results from the PADER and EPA FIT investigations confirmed
that some residential wells contained lowv levels of VOC
contamination.

In August 1984, as result of the VOC contamination, Keystone
installed a spray irrigation system in the most contaminated area
to prevent the migration of contaminants offsite and to remove VOCs
from the groundwater. Water from Keystone monitoring well Kl was
pumped to a series of sprayers located at the edge of the landfill,
within the radius of influence of the well. In additien, a
leachate collection system was installed on the south side of the
. landfill along Line Road. The leachate collection system consists
of two perforated pipes and a storage tank. The storage tank is
pumped periodically and the leachate disposed of offsite.

In the spring of 1985, the State of Maryland installed a series of
monitoring wells at the Maryland border to monitor potential
contaminant migration into Maryland. low levels of VOC
contamination have been consistently detected in Maryland well No.2
(MD2). However, no Maryland residential wells have been determined
to be contaminated as a result of the landfill.

The Keystone Site was placed on the NPL in July 1987. 1In July
1987, the Potentially Responsible Parties (PRPs) were asked to
perform the Remedial Investigation (RI) and Feasibility Study
‘(FS) for the site. Negotiations failed to obtain cooperation from
the PRPs to do the RI/FS and EPA assigned the RI/FS tasks ‘to REM
V, a2 federal government contractor.

AR30LTEI
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HIGHLIGHTS OF COMMUNITY PARTICIPATION

) Conmunity involvement at this Site is very high with 2 mailing list .
of over 600 people. There are at least four organized citizen
groups, two townships, two bcrcugh, and two State (MD and PA) ang
1 County environmental agencies concerned about the public health
and environmental effects ©f the landfill. These parties hawve
rigorously interacted with the EPA and the State governments,

In accordance with Sections 113(k)(2)(B)(i—v) and .117(a)(2) of
CERCLA, the publlc was kept informed and given an oppcrtunlty to
participate in the Keystone Site activities. A public meeting was
held on March 2%, 1988 to discuss the workplan for the RI/FS.
Numerous comments received on the RI/FS workplan were considered

. in the revisions to the Workplan. Several visits and numerous
phone -calls have been made to the community to keep them informed.
In addition, two Fact Sheets on the RI/FS activities and the
Proposed Plan have been distributed to the pecple on the mailing
list.

On July 20, 1990, the Proposed Plan and the RI/FS were placed for
public viewing in the four- information repositories: The Adams
County Public Library: the Hanover Public Library; the Carroll
County Public Library and the St. Mary's United Church of Christ.
The notice of availability was placed in the Gettysburg Times and
the Hanover Evening Sun on July 20, 1990. A public comment period
was originally to be held from July 20, 1990 to August 20, 1950.
This comment periocd was extended to September 20, 1950 at the
reguest of the public. The originally scheduled publlc meetzng
for August 15, 1990 was rescheduled and held on September 13, 19890.
This rescheduling was requested by the public to allow'them time
to review the information and prepare comments for the meeting.

SCOPE AND ROLE OF RESPONSE ACTION

The scope and role of the response action is to prevent current
and future exposure to the contaminated soils, to reduce
contaminant migration into the groundwater and to prevent migration
cf the contaminated groundwater to -uncontaminated areas. This
response action addresses the principal threat at the Site from
groundwater contamination through an impermeable cap and
groundwater extraction and treatment. A second Operable Unit will
address the offsite contamination concerns.

RY OF SITE CHARACTER cs
The Keystone Site located in the upland section of the western

Piedmont Physiographic Province is bounded on the east by the
Coastal Plain Province and on the west by the Blue Ridge Province.

w
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FEYSTONE SANITATION COMPANY SITE
Compounds/Analytes Detected in Scil Samples

Compounds/Analyte Onsite
Range of Concentration
v ile v
1,1 Dichloroethane 27
1,2 Dichlorcethene (total) . &J
1,1,1 Trichloroethane 2J=9
Tetrachloroethena £3
BNAs/Pesticides
Naphthzalate isJ
Acenaphthene 33J
Phenanthrene 18J=-160J
Anthracene 14J-1207
Fluoranthene 14J-200J
Benzo(s'!=nthracene 36J=-150J0
Chrysene 20J-89J
Benzo(b) fluoranthene 237=200J
Benzo (k) Zluoranthens 13J3-160J
Benzo(a)pyrene 213-1807
Indeno(l,2,3-cd)pyrene 1i0J
Dibenzo(a,h)anthracene 1607
Bénzo(g,h,i)perylene 100J
Pentchlorphenol 737
Benzoic Acid 28J-240J
Dimethylphthalate 68J-88J
Diethylphthalate 153=-160J
Butylbanzylphthalate -
Di-n-octylphthalate 10J3-1400
N-nitrosodiphenylamine 1203
Heptachlor epoxide
Dieldrin 6.8J
4,4'DDE 127=-14J
4,4°'DDT .
4=chloro=-3-mathyl pheanol S6J
Ineorganics
Antimony (6.0)=(6.3)L
Arsenic (0.6)=-4.8L
Beryllium (0.5)=1.5
Chromium 13.4~-22.6
Copper 11.25-43.3
Lead $.2-80
Mercury 0.11-1.2
Nickel -(6.2)~29.3
Seleniur (0.81)J
Silver -
Zinc J2.5-106

TABLE 1.

Offsite '
Range of Concentration

177-363
14T-637 -

18J-35J
22J=31J

1s8J

233=-130J
267

357
5J=-28J

2.37-4.13
2.2J=12T

76

8.7L
(1.4)3-86L
(0.54)=1.6
10.7-32.2
8.37-38.27
5.13-1027
0.10-0.13

-1 377 AR30LTT
23.7-133 ' '
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KEYSTONE SANITATION COmF

LR Bl o W S

Range of Concentration of

Compounds/Analytes Detected in the Monit

Compounds/Analyte Onsite . Ofrs
' ug/1
Yolatiles (VOCS)
-¥inyl Chloride 4J3-40
Chlorcethane o 35=-18J
1,1 Dichlorcethens 5=16 !
1,1 Dichlorocethanes 4J-71
1,2 Dichloroethene(Total) 6~140
1,1,1 Trichloroethane 3J=-52
Trichlorcethene 1J-57
Carbon Disulfide ' -
Benzene 7JT-14
Tetrachloroethene 8-~48 11~
Dichlorodifluoromethane ) 4J7~48 ~
BNAs/Pesticides
-‘Benzyl alcohol -
\ Benzoic Acid 3L
i - Diethylphthalate - 27
17 o _Bis(2ethylhexyl)phthalate 13
N-nitrosodiphenylamine -
Indeno(l,2,3cd)pyrene -
Dibenzo(a, h)anthracene -
Aldrin - 0.02:
4,4°'DDT - 0.04
Gamma Chlordane -
Inprganics
Arsenic [1.2)}=-21.2L [1.
Cadmiun i - '
Chromium [6.4)~658 {
Copper [{23.4]1-1300J {:
Lead {2.0]-13.7 (3
Mercury " 0.2T-0.4J
Nickel - {24.6)1~1040 {1
Seleniunm _ : - (1.
Zine 26.0J~98J [2¢
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residual risks to the acceptable risk range of 1lE-04 <to 1E-06
excess cancer risk and less than 1 for the non-carcinogenic hazarg
- index.. ' B

Reduction of Toxicitv, Mobilitvy and Volume through Treatment

This criterion evaluates the performance cf the alternatives to
reduce the toxicity, mobility and veolume of the waste by assessing
the degree of irreversibility and the <types and 'quantiﬁy of
residuals remaining. :

Alternatives 1 and 2 do not provide any reduction in toxicity,
mobility and volunme.

Alternative 23 would reduce the levels of contaminants in the
groundwater and retard their mobility. However, it would have no
effect on the spoils, the wastes and the landfill gases.

Alternatives 4 and 5 reduce the toxicity of the groundwater t¢to
remedial cleanup goal in a irreversible process: The mobility
would be limited through the extraction process. The volume would
be lessened by the installation of the cap and the groundwater
extraction and treatment. The gas collection system would also
irreversibility reduce the volume of methane released from the
Site. ) ’ c

None of the alternatives addresses the CERCLA statutory preference
for treatment of the waste as it has been determined to be
~‘% impracticable.

Short-term Effectiveness

Short-term effectiveness evaluates the alternatives against the
period of time needed to achieve protection of human health and
the environment and any adverse impacts that may be posed during
the construction and implementation period, until cleanup goals
are achieved.

Alternatives 1 and 2 would impose the least short term'impact to
the community, remedial workers and the environment because no
~actions would be taken.

Alternative 3 would impose scome minimal impact on the remedial
workers and the environment through the installation of the
extraction wells and treatment plant. Groundwater treatment would
begin 3 to 4 months after plant construction begins.

Alternatives 4 and 5 would take the longest time to achieve
protectiveness due to thé estimated construction time for the cap
of 8 months. In turn, it will also impose the largest amount of
impact on the receptors through ground intrusive activities. It
should be noted, however that the activities of Alternatives 4 and

40 hR3Dh79r
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The estimated present worth cost for 30 years of groundwater
treatment and a multimedia cap contained in Alternative 5 ig
$10,695,000. The Proposed Plan incorrectly stated the present
worth cost as $12.060,000.

COMPARATIVE ANALYSTS OF ALTERNATIVES

Pursuant to 40 C.F.R. Section 300.430 (e)(9)(iii), 55 Fed. ‘Req.
8849, an assessment of the individual alternatives against nine
evaluation criteria specified in this regulation shall be made.
These nine criteria have been categorized into three groups to
weight their importance. The first group is threshold criteria of
which each alterative must meet to be eligible for selection. The
threshold criteria consists of overall protectiveness of human
health and the enviromment and compliance with ARARs. The second
group is the primary balancing criteria. This is used to evaluate
‘the performance of each of the alternatives compared to the others.
These criteria include long term effectiveness and permanence,
reduction of toxicity, mobility and volume, short term
effectiveness, implementability and cost. The third group is the

modifying criteria which includes state and community acceptance
that must be considered for the selection of the remedy.

The assessment of the five alternatives against the nine evaluation
criteria and the description of each criterion are as follows:

Overall Protectiveness of Human Health and the
Environment

The overall protectiveness criterion evaluates whether or not an
alternative provides adequate protection teo human health and the
environment by eliminating, contrelling or reducing the current
and potential exposures to levels established as remediation goals.

Alternative 1 and 2 do not provide adéquate'protection to
human health and the environment as they provide no remedial
action or reduction of the risks.

Alternative 3 provides a degree of protection by using groundwater
treatment. However, it does not provide a mitigative measure to
prevent precipitation from infiltrating the wastes and causing
continued groundwater contamination and generation of leachate.

Alteratives 4 and S have no discernable differences in overall
protectiveness. The same degrees of protection of receptors would
be provided by both alternatives. Alteratives 4 and 5 provide
groundwater <treatment that would be protective of the people
utilizing it as drinking water. The treatment would also provide
protection to the environment by lessening the groundwater
discharge surface water. Alteratives 4 and 5 also include the
placement of a cap over the landfill. This action will reduce the

AR30LT7
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cap, the exposure pathways for surface and subsurface soils, ang
buried wastes would be reduced.

The impermeable cap would be designed to conform teo the cover
reguirements of 25 PA Code §§ 273.234 pertaining teo Muncipal
Landfill closure. The total area of the cap, including side
slopes, would be approximately 40 acres and would cover a volume
of 1.7 million cubic yards of wastes. The side slopes of the.cap
would range from 3 to 15 percent in order to conform with' the
existing contours and meet the reguirements of 25 PA Code §§
273.234. Depressions and erosion gullies on the landfill would be
restored to grade with surrounding soil, as necessary. The top
layer (and each layer beneath) of the cap would have a slope of at
least 3 percent to enhance surface water runoff. The cap would
require regrading to meet slope reguirements and drainage ditches
to collect and transfer.runoff away from the landfill. Leachate '
generation will be reduced due to a reduction in precipitation
infiltration. A vegetative cover would be placed on top.

An active gas extraction system designed to conform to the
requirements of 25 PA Code §§ 273.292 would be installed between
the existing landfill and the cap to prevent build up of methane
gas. Gas collection wells installed to the depth of 20 feet and
connected to a blower would collect the gas and send them to a gas
burner. This will be further defined in the Remedial Design phase.

Any sludge produced from the unit processes would be disposed in
an appropriate offsite disposal in compliance with 40 CFR 268.1-
268.50.

A five year review would be conducted as wastes are being left
onsite. The implementation time to install groundwater extraction
wells and a treatment plant plus an impermeable cap would be 14
months. ’ ' :

Alternative 4 would comply with the Federal and State ARAR's for
municipal landfill closure.(25 PA Code §§273.234), air emissions
(Clean Air Act (Part D) (42 USC §§7401-7642); OWSER Directive

9355.0~28;: 25 PA Code §§127. et. seo.), surface water discharge
(25 PA Code §§ 93.1 et. seg. ; 25 PA Code §§ 92.1 et. seqg. : 51

CFR 43665), residual sludges (40 CFR 26B1.1-268.50; 25 PA Code §§
75.259-75.282; 25 PA Code §§75.21-75.38), and the "background
quality" reguirement for groundwater in 25 PA Code §§ 264.90-
264.100 or the MCLs or Non-zero MCLs, whichever is lower. See "The
Selected Remedy” for further discussion. The estimated present
worth cost for Alternative 4 consisting of 30 years of groundwatér
treatment and an impeameable cap is $9,156,550. The Proposed Plan
incorrectly stated the present worth cost as $11,215,000.

nR30L 794
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the environment, comply with applicable or relevant and appropriate

\ requirements and be cost effective. It is also required that

e, . permanent solutions and alternative treatment technologies or

‘ resource recovery technologies be considered to the maximum extent

practicable. This is to satisfy EPAs preference for treatment that

reduces toxicity, mobility and wvolume o©of the Site related
contaminants.

S’

At the Keystone Site, certain technologies and process options were
screened out due to the waste characteristics and Site conditions
which made them technically and/or economically infeasible. The
Keystone Site consists of approximately 1.7 million cubic yards of
nonhomogeneous waste. Technologies such as biclogical treatment,
solidification/stabilization, soil vapor extraction were not
technically feasible for the nonhomeogeneous waste content. Other
technologies such as thermal treatment and offsite disposal were
considered not economically feasible.

The Feasibilty Study should be referred to for further discussion
on the technical impracticability of treatment technologles to this
Site.

Five alternatives were given f£inal consideration. With <the

exception of the No Action alternative required by the NCP

and the Limited Action alternative, these alternatives all consider

groundwater extraction and treatment. Two of the alternatives also

consider containment of the waste. Pursuant to CERCLA 121(c) 42
) U.S.C. § 9621(c), all alternatives will include a review every five
) years as wastes are being left onsite.

) In the following discussion of the alternatives, the costs are
presented as present worth costs for a period of thirty years with
a five percent discount. The present worth costs consist of
construction and cperatlon and maintenance (0O&M). Comparison of
the costs is included in Table S.

Alternative 1 - No Action

Under the National 0il and Hazardous Substances Contingency Plan,
40 CFR § 300.430(e) (6) 55 Fed. Reqg. 884% (March 8, 19880), the no
action alternative must be considered as a baseline action against
which all cther alternatives are compared. It provides no remedial
action and no reduction of risk posed by the surifical soils and
grounswater at the Keystone site. Because wastes are being left
cnsite, a five year effectiveness review would be required. The
only costs associated with this alternative is the present worth
cost for the five year review which is $20,900. The no action
alternative would not comply with the ARARs for the site.

lternative - Timited Action

The Limited Action alternative provides no remedial action and no
reduction of the risks posed by surficial soil and groundwater at

nR30h788
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“\ The primary cancer risk comes from the ingestion of groundwater,

L and can be largely attributed teo the presense of vinyl chleoride

: / detected at the value of 40 ug/l in well K-1 and a value of ¢ ug/l
at well HS. Both of these wells are onsite wells.

The results of the noncarcinogenic indices present a chronic Hazard
Index for the Site of 4.862. This value exceeds the accepted value
cf one or less than one. The value of the HI is attributed to the
presence of antimony, barium, manganese and chromium in the
groundwater. These contaninants pose a threat to human health
through either ingestion of the groundwater or inhalation of an
aerosolized mist of groundwater.

In summary, both the Lifetime Excess Cancer Risks (5E-04) and the
Hazard Index (4.862) exceeded EPA's accepted values of 1lE-04 to
1E-06 and less than 1 respectively. As indicated by this, in its
current condition, the Site presents an imminent and substantial
endangerment to public health as set forth in Section 106 of
CERCLA, 42 U.S.C. § 9606. Therefore, a. remedial action is requ1red
to reduce the risks to human health.

Bnvironmental Risks
An envircnmentaf.risk assessment was conducted in the RI to assess

the potential impacts to nonhuman receptors with the contaminants
of concern at the Keystone Site. Potentially exposed populations

') (receptors) were identified and combined with information on
exposure and toxicity on the contaminants of concern from the Site
) " to derive the estimates of impact.

The potential receptors jdentified at the Site included terrestial
plants, terrestial wildlife and aguatic life. For each of these
receptors, exposure pathways were examined and are as follows:

Potential Recpters Exposure Pathwavs
Terrestial Plants Uptake from surface soils
Terrestial Wildlife | -Ingestion of surface seils

Ingestion of food

Aquatic Life Direct contact with water
Direct contact with sediments
Ingestion of sediments
Ingestion of food

For the terrestial plant and wildlife, it was determined that the
exposures to the contaminants of concern at the Site would not have
a significant impact.

For the fish and aguatic invertebraes at the Site, surface water
toxicity values were available from the Ambient Water Quality
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TOTAL CHRONIC NONCARCINOGENIC RISK BY EXPOSURE ROUTE (ADULTS)
KEYSTONE SITE, FENNSYLVANIA
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TABLE 3

CHRONIC REFERENCE DOSES
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BT

from the CPF. Use of tb*s approach makes an underestimation of the
cancer risk highly unlikely. CPFs are derived from the results of
human epidemiclogical studies for chronic animal bioassays to which
animal-to-~human extrapeolation and uncertalnty factors have been
applied.

Reference doses (RfDs) have been developed by EPA for indicating
the potential for adverse health effects from exposure to chemicals
exhibiting noncarcinogenic effects. RIDs, which are expressed in
units of mg/kg/day, are estimates of lifetime daily exposure levels
for humans, including sensitive individuals. Estimated intakes of
chemicals from environmental media (e.g., the amount of a chemical
ingested from contaminated drinking water) can be compared to the
RfD. REDs are derived from human epidemiological studies or animal
studies to which uncertainty factors have been applied (e.g., to
-account for the use of animal data to predict effects on humans.) -
These uncertainty factors help ensure that the RfDs will not
underestimate the potential for adverse noncarc1nogen1c effects to
occur.

The CPFs and RfDs for the contaminants of concern are contained in
Tables 4 & 5.

For.the Keystone Site, excess lifetime cancer risks are determined
by multiplying the daily intake level c¢©f chemical ¢£rom
environmental media with the CPF. These risks are probabilities
that are generally expressed in scientific notation (e.g., 1x10-
6 or 1lE-06). An excess lifetime cancer risk of 1E-6 indicates
that, as a plausible upper bound, an individual has a one in a
million chance of developing cancer as result of site-related
exposure to a carcinogen over a 70-year lifetime under the specific
exposure conditions at a site. The estimated lifetime excess
cancer risks by exposure routes and environmental media are shown
in Table 6. .

Potential concern for noncarcinogenic effects of a single
contarminant in a single medium is expressed as the hazard guotient
(HQ) (or the ratio of the estimated intake derived <from the
reference dose). By adding the HQs for all contaminants within a
medium or across all media to which a given population may be
reasonably be exposed, the Hazard Index (HI) can be generated. The
HI provides a useful reference point for gauging the potential
significance o©of multiple contaminant exposure within a single
nmedium ©r across media. A HI less than one or egual to one
indicates there is no significant risk of adverse health effects.
The estimated HI or noncarcinogenic risk by exposure routes is
shown on Table 7 and by environmental media on Table 8.

The results of the estimated excess lifetime cancer risks indicates
that the total cancer risks for the Site is S5E-04. This value is
considered outside the target range of 1E-04 to lE-06 which is used
by EPA for determining the need for a remedial action at the gbtﬁ-]SO
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The contaminants of concern fcocr each medium were evaluated

for the following criteria: freguency cof detection; range of
sample quantitation 1levels for nondetected analytes; range of
detected concentrations:; background levels; 95% confidence mean
concentrations for onsite and affected by the site sampling
locations: maximum concentrations detected at onsite and affected
by the site sampling locations; and calculated exposures.

Considering all these evaluation criteria, the following list' of
contaninants of concern were developed for the Keystone Site.

© Inorganics: antimony, beryllium, barium, cadmium,
chromium, copper, cobalt, lead, manganese, mercury,
nickel, selenium, silver, vanadium, and zinc.

o VOCS: 2-hexanone, vinyl chloride, chlorcethane,
methylene chloride, acetone, benzene, carbon disulfide,
l1,1-dichlorcethene, 1,l-dichlorocethane, 1,2~
dichlorcethene(total), 1,1,l1-trichlorcethane,
trichlorcethene, tetrachloroethene, 4-methyl-2-pentancne,
and dichlorofluoromethane.

© SVOCs: benzoic acid, 2-chlorophencl,diethylphthalate,

: chrysene, bis(2-ethylhexyl)phthalate, phenanthrene, -
anthracene, di-n-butylphthalate, fluoranthene,
dimethylphthalate, pyrene, butylbenzylphthalate, and
di-n-octylphthalate.

" Exposure Pathways

Exposure pathways identified at the Keystone Site have been
considered for current and future use populations and include the

fellowing:

- Dermal contact and ingestion of surface soils and exposed
wastes.

~ Inhalation cof suspended particles generated from soils and
exposed wastes.

- Dermal contact and ingestion of sediments and surface
water.

- Inhalation during showering, dermal contact with, and
ingestion of.

The most likely potential exposed populations under current
and future conditions are Keystone employees, trepassers,
cnsite remedial workers, and nearby residents. Since onsite
residents and workers experience greater exposure at the site, the
quantitative risk assessment was performed to evaluate onsite

adults.

20

B AR30L778

EPA 036449

ED_006204_00005142-00208



™\ SUMMARY OF SITE RISKS

1 .-) The purpose of the risk assessment performed for the Keystone Site

' was to assess if actual or threatened releases of hazardous
substances pose potential risks to exposed individuals under
current or possible future exposure circumstances. In order to
accomplish this, the risk assessment focused on the following: (1)
the contanminants detected during the RI: (2) the potential or
actual potential exposure pathways; (3) the potential or actual
hunan receptors;: (4) the toxicity information on contaminants of
concern; and (5) the risk. characterization information. The
following paragraphs will discuss these issues and provide a
summarized rational for the Selected Remedy.

Contaminant Identfficatibn Information

At the Keystone Site, the groundwater, surface water, surface soil
and sediments were considered media to which a human population may
be exposed. Each of these media were analyzed for various organic
and inorganic contaminants. Contaminants of concern were selected
for each of the mediz sampled based on the freguency of cccurrence
of contaminants, concentrations found on-site relative to those
found offsite, .and concentrations relative to background (primarily
for inorganic in soil, sediment, and groundwater).

The selected contaminants of concern for the surface soil medium

\g are listed below:
B © Inorganics: antimony, manganese, mercury ,selenium, and
silver. ' o
o Veolatile Organic Compunds (VOCs): 2-hexanone, i,1-

dichloroethane, 1,2~-dichlorocethene(total), 1,1,1-
trichleroethane, trichlcroethene, 4-methyl-2- pentancne,
and tetrachlorcethene.

© Semi-volatile Organic Conmpounds (SVOCs): Benzeic acid,
dimethylphthalate, diethylphthalate, phenanthrene,
anthracene, di-n-butylphthalate, fluoranthene,
pyrene, butylbenzylphthalate, chrysene, di-n-
octylphthalate, benzo(b)fluoranthene,
benzo(X) fluoranthene, benzo(a)pyrene, indeno(l,2,3-
cd)pyrene, dibenz(a,,h)anthracene, benzo(g,h,i)perylene,
and bis(2-ethylhexyl)phthalate.

‘o Pesticides: dieldrin.

The selected contaminants ©of concern for the surface water medium
are listed below:
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treatment and an impermeable cap. 0Of these costs, approx;mately

\ ' $4,000,000 is the cap and $3,250,000 is present worth O & M costs.
,) Alternative 5 has the highest present worth cost at $10,695,000 to
- cover treatment and a multimedia cap. O©Of these costs,

approximalety $5,000,000 is the multimedia cap and $3,179,000 is

present worth O & M costs.
ate ceptance

The CUmmonwealth of Pennsylvanza has concurred with the selection

of Alternative 4, groundwater freatment with the installatior of

an 1mpermeable cap that meets PA Municipal Landfill Closure

reguirements.

Community Acceptance

The public meeting for presentation of the RI/FS and the Proposed
Plan was held on September 13, 1990. Community interest was very
high at this Site. Comments received during the public meeting
and the comment period are discussed in the Respon51veness ‘Summary
attached to this Record of Decision.

THE SELECTED REMEDY oo ot

_ From the results of the RI/FS and the baseline risk assessment, it
j. has been determined that a remedial response action is required at
the Keystone Site to reduce the risk from the groundwater
‘contamination. It has alsoc been determined that due to the veolume
-of the waste which is considered the source (1.7 million cubic
yards) and the nonhomegeneity of the waste that is is
impracticable to treat the source. Therefore, the remedial action

. response - is to contain the waste (source) and treat the
groundwater. Remedial action goals have been established to brlng
all risks to within the 10FE-¢ to 10E-6 risk range for carcinogenic
risks and less than 1 for non-carcinogenic risks. It has also
been established that the groundwater contamination will be
reduced to meet the remediation goals of *background quality® as
- required in 25 PA Code §§ 264.90 - 264.100 and in particular, by
§§ 264.97(1),(j) and 264.100(a)(9) and/or the MCLs or Non-zero
MCIGs as specified in SDWA, whichever are lower. See the next
paragraph for explanation. The Commonwealth of Pennsylvania also
‘maintains that the requirement to remedlafe to background is found

on other legal authorities.

Based on the considerations in CERCLA, detailed analysis of the
-five alternatives developed and comments from the Commonwealth of
Pennsylvania, the State of Maryland and the public, EPA has
selected a remedy. The remedy EPA has selected is Alternative 4-

groundwater extraction, treatment and discharge and ;he
installaton of an impermeable cap. The goal of this ‘remedial
)
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surficial soils from the spray irrigation area excavated to back
ground levels and places on top of the landfill. An active gas
extraction system would be installed in compliance with 25 PA Code
§§ 273.292 between the existing landfill and the impermeable cap
to prevent buildup of methane gas. Gas collection wells would be.
installed in the landfill to depths of approximately 20 feet. The’
gas would be collected through 2 piping network and sent to a gas
burner. lLeachate collection would not be considered necessary’ as
the contaminated grcundwater would be' intercepted as it noves
laterally from the Site. Since groundwater would be

collected from the perimeter of the landfill, rather than beneath
the 1landfill, groundwater levels beneath the landfill are not
exXpected to drop appreciably. Settlement, due to extraction of
groundwater, is not expected to posSe a problem since the landfill p
is located on bedrock. :

In addition to the groundwater treatment and cap, the remedy
selected by EPA has several measures tc ensure the protection of
human health and the environment. The measures are as follows:

- New fencing will be installed at the perimeter of the property
to restrict access and to limit exposure potential to onsite
contaminants.

...... -
- Institutional and administrative controls thrcugh the use of
deed restrictions on the sale and transfer of the property
would be enacted to insure that future property owners would

) not misuse the Site. Restrictions on property use would
) include aquifer use limitations and limitations on
o construction.

- . Groundwater would be monitored to determine the effectiveness
of the remedy. Sampling will be conducted guarterly in the
first year for TCL organic and TAL inorganic compounds. After
the first year, sampling will .be conducted semi-annually until
the five vear review occurs to evaluate the effectiveness of

the remedy.

- Residential wells around the Site will be sanmpled quarterly in
the first year for TCL organic and TAL inorganic compounds.
After the first year, sampling will be conducted annually

until the five year review occurs to evaluate the effectiveness
of the remedy. If two sucessive samples detect MCLs being exceeded,
an additional remedial action will be considered to provide the
affected residents with potable water.

- Surface water and sediments will be sampled guarterly in the
first year for TCL organics and TAL inorganic compounds plus
methlymercury. After the first year, sampling will be

conducted semi-annually until the five year review occurs to
evaluate the effectiveness of the remedy. If an anomaly is

) | ) V- | AR30LBOS
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seen in two sucessive samples, additional studies will be
conducted to determine the need for remedial action.

- The onsite residents would have an in home treatment systenm
installed for their groundwater.

- A review would be conducted every five years as wastes are being
left onsite. The assessment includes analyzing groundwater samples
for TCL organlc and TAL inorganic compounds. A report will be made
o summarize the results and any related health effects.

The estimated net Present worth of thls remedy is $9,156,950. This
was calculated using the cost associated with ccnstructlon and the
annual operation and maintenance plus contengenics. A 5% discount 4
rate was used to convert the annual O & M costs to present worth
costs and this was added to the total of the construction costs.
See costs on Table 10 below. The total construction costs of
$5,906,000 were combined with the present worth 0 & M costs of
$3,250,00 to derive the total present worth costs of $%,157,000.
The annual O & ¥ costs are $217,000 with the first yvear O & ¥ being
somewhat larger due to the guarterly sampling reguirements of the

first yvear for the monitoring wells, residential wells, and surface

water and sediments.

STATUTORY DETERMINATIONS = = .° .= =i i-is

EPA's primary responsibility at Superfund remedial sites is to
undertake remedial actions that achieve adeguate protection of
human health and. the environment. In =addition, Section 121 of
CERCIA, 42 U.S.C. §& 9621 establishes several other statutory
requirements and preferences. These specify that when complete,
selected remedial action for a site must comply with applicable or
relevant and appropriate environmental standards established under
Federal and State environmental law unless a waiver is justified.
The Selected Remedy also mnmust. be cost effective and utilize
permanent solutions and alternative treatment technologies or
resource recovery technologies to the maximum extent practicable.
Finally, the EPA has a2 statutory preference for remedial actions
that employ treatment that permanently and significantly reduces
the volume, toxicity and mobility of hazardous substances as their
principal element.. The following sections discusses how the
Selected Remedy meets the statutory requirements and preferences

— - o me L ITOB o0l

set forth by Section 121 of CERCLA, 42 U.S.C. § 98621.

otection of Human Hea and_the Epvironment.

The baseline risk assessment identified inhalation and ingestion
of groundwater as significant exposure pathways having an adverse
effect on human health. The environmental survey in the RI
indicated that although the Ambient Water Quality Criteria is belng
exceeded for several metals in the surface water, there 1is no
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Action specific ARARs are usually technology or activity based
requirements or limitations taken with respect to hazardous waste
and tiggered by a remedial action. - For the Keystone Site these
are as follows: '

o Pennslyvania Air Quality Standard, 25 PA.Code §§
123.1(c) establishes reguirements for fugitive dusts.

0 25 PA Code §§ 127.12 (a)(5) réquiring enissions be
reduced to mimumum cbtainable levels through the use of
best available technology (BAT).

© OWSER Directive 9355.0-28 for emmission from air stripper
in ozone nonattainment areas.

0 National Emissions Standards for Hazardous Air Pecllutants
(NESHAPS) which contains emission standards for vinyl
chloride plants. (61 C.F.R. § § 61.60 - 61.71)

"o Clean Air Act (Part D) (42 USC Section 7402-7642).

T T dodes =

© Pennslyvania Municipal Landfill Requirements, 25 PA Code
§ 75.1 et. seqg. in particular 25 PA Code §§273.234. which
sets forth municipal landfill cap reguirenments.

© 25 P4 Code §§ 102.1 et.seq. sets forth reguirements
" for control of seoil ercosion and sedimentation resulting
from earth moving activities.

© 25 U.S.C. Parts 1910 and 1926 and 29 CFR Part 1910,

Occupational Health and Safety Act states requirements for
response actions at Superfund Sites.

Cost Fffectiveness

The Selected Remedy 1is cost effective because it has been
determined to provide overall effectiveness proportional teo its
costs in reducing the risk from groundwater contaminaticn and
landfilled waste. This rumedy at $9,156,950 present net worth cost
is the fourth highest costing remedy. While it is somewhat more
costly than Alternative 1, 2, or 3, the additional costs for
capping represents a degree of protection that is reguired by
CERCLA for human health and the envircnment. This remedy provides
a reasonable cost effective soclution to a landfill wvolume of-
3,177,000 cubic yards.
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